25X1 


Approved For Release 2003/11/04¢ P80R01731R00 FD GAR -3 
ae “SECREP reas 


[| _ oan 
Minutes of the 8th Meeti 
of the Intelligence ADts 
6 lay 1552 
7 May 1952 


PRESENT: Messrs, Becker, Amo Carey, Chadwell, Douglass, Reber, 
pref 


1. The meeting was held in the 0/80 Conference Roan, 
Mr. Kirkpatrick, AD/SO, explained the organization and functions of 
his immediate staffs, and called on Col, and his various 25X1 
assistants for fuller statements of their activities, Various 
problems of mutual concern to 0/SO and the IAD offices were discussed, 
It was the sense of the meeting that this conference had proved mosi. 
beneficial to the intelligence offices represented, and Mr. Kirk- 
patrick proposed that similar meetings be held in the future, 


2. Following the 0/SO briefing, the DD/I raised two 
matters for discussion: 


ae the "personnel ceiling" mtter, as approved by the 
DCI, 6 May; 


be authentication of facts and related questions. 


As to the latter, attention was called to the O/NE "Program af 
Estimates for the Remainder of 1952," dated 5 May 1952, Mr. Becker 
undertook to circulate for comment a memorandum respecting the various 
staff studies on "facts," together with the available studies, ‘The 
TAD's undertook to consider, as Office problems, the questions of 
auditing and planning intelligence production. 


25X1 


Executive Officer to 
Deputy Director/Intelligence 
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MEMORANDUM FOR: Executive Assistant to the Director 
Hoo 
FROM: Assistant to the Director 


DATE 22 April 1952 


le I attended DD/I's meeting with the Assistant Directors wider 
his supervision on Tuesday, 22 April 1952s 


Those attending were Messrse Becker, Carey, Kent, Chadweil, 
andrews, anory, Douglas, Reber, [| anal 


2e Mre Becker opened the meeting stating that there had bear: 
requests from the FBI and from State for information such as is pro- 
duced in agency briefingse He said that the briefings were being re-~ 
corded and the Assistant Directors' talks transcribed into draft :; orm 
He asked for assistance from the AD's in editing these draftse Mire 
Becker stated that the information when in final form would be dis tribu 
ted on a highly selective basis, that it would be loanec, and thai. the 
probable period would be two weekse 


3e Mre Becker brought up for discussion the question of travel 
for intelligence personnel and the whole matter of overt peuple ovar- 
sease He pointed out that it was essential that intelligenre per::on- 
nel get overseas both for their own and the agency's long-term 
developments He suggested the strategic division in Germany as a 
mechanism for the administration of overt personnel and said that if 
this proved practicable, our objective would be to institute compe.rabie 
units elsewheree 


There was a discussion of how best to handle overt. travel] anc 
personnel vis-a-vis the generally covert nature of most of the pecole 
overseas noWwe It was concluded that the whole matter would be wat-cthec. 
and that for the present we would continue allowing short term visits 
on an ad hoc basis, when such visits were in every way justifiede: 


he The use of autos within the intelligence offices of the azenev 
ws discussed with Mre Carey suggesting: 


ae <A two-way radio systeme 


be Release of cars to pools between 
10300 AceMe and Noone 


Ce A better class of drivere 
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was asked to look into the question more clos:ly 
and recommend action in response to a memorandum by DD/A+ 


Se Mr. Kent with Mr. Becker and Dr. Chadwell discussed 


IB 
25X1 


the 
AD/IC study "Authenticationd Factse" It was the sense of ihe neeu- ILLEGIB 


ing that there was need for a continuous watch on the overeall oroue:ics 
of collecting the facts and the development of a mechanism tha’. is atunp- 
table to all for examining the factse Mr. Kent will circulate the i 
memoranda "Authentication of Facts" and "Plan of Estimates™ among “ane 
Assistant Directors of the intelligence officese Mr. Kent and “re ] 
will meet with General Bolling to discuss (1) support from JIG in exit n- 
ing the facts and (2) establishing a man or men to provide con -inumis 
liaison with IAC memberse 


allemployeesto apply for Intelligence Schoolse It was suggested taal. 
change in the regulations could eliminate some of the paper wo k ai 4 ALL 
give everyone in the Agency the right to apply for the sohools. Mrs j:cker 
said he would undertake to iook into thise 


Te Dre Chadwell raised the question of which Ageacy Uf-ice or 
Offices, if any, should be responsible for continuin; research on tat 
USSR Civil Defense activitiese It was decided thats 


, ae OSI responsibility for this should be disconti wed 
except insofar as the component parts of OSI normaliy 
kept in touch with this USSR activitye 


be The paper on USSR Civil Defense would ba discussed in 
a post mortem with Mr. Kente 


Be Colonel [_____|discussed intelligence collection ov rseas 
and indicated that there is a large potential for overt collecison, 
that the covert people do not have the tine for overt collection ani 
that if we want the material overseas, we will have to pick it up sur- 
selvese He is submitting a report discussing the question in ietaii- 
Mr. Becker said we might put a specific requirement on State for sais 
overt collection and that if they turned it down, then we can io ib 
ourselvese This matter will be discussed at a later meetings 


Qe Mr. Becker asked for recommendations for a Deputy ( WLE} cD 
Colonel Baird for overt traininge 


25X1 


Assistant to the Director 
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1 April 1952 


MEMORANDUM FOR: Executive Assistant to the Director 
FROM: Assistant to the Director 


1. I attended DD/I's meeting with the Assistant Directors wider hi.s 
supervision on Tuesday, 1 April. 


2. Mr. Becker raised the questions of whether the intelligexce 2ffices 
are doing all that can be done to support national intelligence and woet-1r 
the offices are doing all they can to assist in planning. He sugzestad :1at 
a committee of Assistant Directors or a task force from their offices be 
constituted to suggest measures within the agency and in the inte!ligenc: 


. community ‘to meet these needs or to make a negative report if the neeis i-e 


being met. He believes that this should be supported by an over-all agp:zisal 
of the total research resources available te the intelligence comunity. 

The Assistant Directors agreed to designate representatives to me2t with 

the AD/IC on these problems and consider the following questions: 


a. Is any further co-ordination of research or support 
of natienal intelligence required? 


’b. Is any additional planning of research for support 
of national intelligence required? 


c. If the answer to (b.) is yes, what should be done? 


Mr. Becker also requested that each effice furnish him wth a L.st 
of the primary problems in which he personally or his staff could be 2¢1:.7nl 
and asked that the AD/IC be kept continuously informed as to matters ve- 25X1 
lating to the relationship of the offices to outside agencies. 


3. The problem arising in reg 
subject: Transmission of Documents by 
up by amending that regulation to pe 


has bee: claarai 25X11 
@s whe-e desi-ctable. 


h. AD/RR raised the question of atomic (Q) clearances for varios 
personnel in connection with future requirements. Mr. Becker wil lest ito 
this question and report further. 


5. Mr. Becker announced that instructions had been prepared and wi ii 
be issued in regard to avoiding citing by number certain publications 37 
OSO and 00 in intelligence publications and memoranda distributed outsi:: 
the IAC agencies. 


6. AD/IC is working on an NSCID for FDD. People concerned vith tr. 
are now seeing the IAC agencies for their opinions. AD/IC report: that 
part of the problem is te get concurrence within CIA as to exactly what 
the functions of FDD are. 
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7. Mr. Becker discussed the use of staff study technique in the 
preparation of papers aad emphasized that this technique, although very 
helpful in many cases, was primarily designed for papers going to OCI 
for signature. AD/IC suggested that one person in each office should 
become familiar with the technique of preparation of staff studies so 
that he might serve as a point within the office through which these 
studies should be cleared for form. 


8. The next meeting will be held on Tuesday, 15 April at 2 FM. 


[ 25X11 
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26 February 1952 


MEMORANDUM FOR: Executive Assistant to the aaa 


FROM . ¢ Assistant to the Director 


1. I attended DD/I's meeting with the Assistant Directors unier his 
supervision on Tuesday, 26 February. 


2e Mr. Becker continued a discussion of the personnel ceilin: polis: 
initiated at the 5 February meeting. He reported that he has sent a mem: 
randum through DD/A asking for additions to the ceiling based on personn::. 
at work on a target date of 31 December 1952. ORR reported that ics rearest 
had been based on other assumptions and requested permission to reopen 213 
figures. ORR also pointed out that the question of space had affected mir’ 
of the figures submitted and asked for a decision as to whether or not %11.:5 
should be taken into account in requesting new ceilings. Mr. Becker reyiascted 
that OSI, OCD, ORR and OCI get together to discuss the problem ot space aixi 
its effect on the size of personnel. This group should consider space vluns 
through the Fiscal Year 1953. He also requested 00 to supply figures for he 
increase it desires in its ceiling. He will recall his memorandum and :i3i7 
Whatever revision may be necessary. Mr. Becker noted that the ceiling =: « 
ceiling as to target date and plans may be made and approval obtained “ox 
growth beyond that date. ORR and OCD reported that DD/A had refused to :t :mze 
T] slots in view of the imposition of ceilings; Mr. Becker will tai-e this 
subject up with DD/A. Additionally, he will also take up with DD/s the suestion 
of fixing the room over the furnace in the South Building so that >t can be 
occupied and thus help solve the space problem. 


* 


3e Mr. Becker noted that OIC has prepared a memorandum on inielle:zince 
publications making certain recommendations. All present concurre. in ihese 
recommendations particularly in regard to listing other agencies pe.rticis:.ing 
in the preparation of reports and other publications on the cover of the 
publication; each case will be considered separately with this in pind #0: 
will not be limited to IAC agencies but may include other particips.ting arc ncies 
in those cases where these other agencies have participated. Each 2ffce rill 
select a distinctive color which will be used hereafter on the cover of ~i« 
reportsto indicate the office of issue. 


he Mr. Becker requested that the Assistant Directors interest ad ir. ite 
AFSA proposals which have been circulated meet with him on Wednesdzy, 7 tebruary 
in the AD/CI office to discuss these proposals. 


5. Mr. Becker noted that 00 is distributing samples of its meoorts, uc the 
Assistant Directors that they may become familiar with its product. The :.rpose 
of this is to enable the Assistant Directors to determine whether rroper -tili- 
zation is being made in their offices of OO material and to give better recuire- 
ments to 00 as well as any suggestions for the elaboration of these repcrtse 
This latter point led to a discussion of the necessi better f rope urca 
analysis reports. This is now the function of State but ONE would Like ( to 
prepare reports in this field. Mr. Becker stated that there is a reed zo: an 
intermediate report between the considerably bulky[___|reports and the short 25X1 
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Weekly Trends and Highlights. There was some discussion on whether this 
could be done within CIA or might possibly be a project for Rand. 

Mr. Becker suggested that AD/OO discuss individually with the other Assistant 
Directors and then bring the question up for further consideration. 


6. Mr. Becker noted that the dates for the IAC orientation have ber 
changed to 1) and 21 March, from 2200 PM until 44:30 PM. The schedule cei: 
been prepared and invitations will go out shortly. 


7. Mr. Becker discussed the type of material for the Directer's Le. 
He emphasized meetings, conferences and contacts with other Governaent 
agencies; inter-agency contacts and meetings; commendations; TAC and BoC 
information; the receipt of major papers addressed to the DCI a outside 
agencies. He stated that the primary purpose of the Log was to aes the 
Director informed of significant outside contacts and warn him of sitrs:ic os 
likely to arise of interest to, or requiring the attention of, the DCi. 


8. AD/OO reports that apparently crn tetetce Poverseas are transfering 
personnel from one office to another without reporting or coordina Sing wit1 
the offices here. He mentioned specific instances of this having deer core 
by General Truscott. Mr. Becker will take this question up with Csnerai. 
Truscott upon his return to the US next week and arrange a meeting for [in 
with all the Assistant Directors during which this problem could be disc:s3ed 
in terms of the effect his actions have had on long-term arrangements helee 
This can then be followed up by conferences between General Truscctt ari ire 
individual Assistant Directors. 


9. Mr. Becker wishes CIA to have in one place all possible informaiion 
on the coming Moscow Economic Conference, especially who has been inviie:. 
who is going and their background. OCD and OCI will confer to see wheie: i1is 
should be handled and will notify the Assistant Directors where te senc 
information of this kind. 


10. Mr. Becker noted for the information of the Assistant Diractérs that 
Mr. Wisner reports that "the pot is boiling in Czechoslovakia}./ 


ll. Mr. Becker noted that John Wiley, Ambassador to Panama, i3 com.ry ‘in 
shortly to talk about the next estimate on Panama and to discuss tie coorcina= 
tion of activities in that area. 


12. Mr. Becker noted that ONE is working on a policy paper ceveriny whe 
Middle East areas Dr. Kent noted that the paper is concerned larrely wir 
the prospects for a Middle East Command. 


13. Mr. Becker reported that the D/DCI has raised the questicn of sie 
possible need for a paper on the subject of the Russian reaction to the 
decisions made at Lisbon. Mr. Becker noted that it is perhaps ta: ear ier 
such a papere 
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who has been working with the Inspector General as 433 


Intelligence, has now completed that assignment and can be made ava ‘lable 
for further work. Mr. Becker will discuss this question with the DvI. 


15. Mr. Becker noted that he is looking for someone in the Agency tc 
ecutive Officer for him, performing the same fanetion waich 
25X1 [perfor for the DD/P. Requirements are that the person be a 
sman and one thoroughly familiar with the Agency. 


16, Mr. Becker noted that the next meeting will be held on Tuesday, 
11 March at 2:00 PM. 


a 25X1 
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*SMORANDUM FOR: Executive Assistant to the Director 


FROM : Assistant to the Director 


1. I attended DD/I's meeting with the Assistant Directors uncai ils. 
supervision on Tuesday, 12 February 


2, Wr. Becker continued the discussion of the personnel curved wei, 
policy and its impact upon tne operations of the several intelLigeng. offic. 
started at the 5 February meeting. in answer to various questions, Pe fsi0r 
stated that the cut back is not merely a cut back in .the rate ol veg ‘uitiiy, ut 
also a limitation on the over-ail strength of tae offices. Q8; OB. Od tpt hy / 
OnLy 1 pre erg bin, $5 2h Slandld alld BS Roccred piace: pee teaiee or 
ff approdmate cl Wr. Becker stated that he o¢Lieved this cad 
be justiiied to the DCL in werms of necessity of keeping tre strat. et wah $ 
minimum or curtailing tue assions of tae offices concerned. ‘Ui will furnish 
the DD/I with supplementary intormation on certain iighly classified activ..i.es 
and OCD will furnish a memorandum on the extent of curtailment whick WObLi. ba 
necessary if the personnel cuts would be carried through. It was ve wntee ict 


that the space problem iust necessarily affect the persomneld tuest.e.te 


ne VE 


3. Mr. becker noted baat the Service Secretaries wili lumen wm oil War a 
on Wednesday, 13 february, and requested any recent studies of interest Us taem. 
The Assistant Directors did not have any immediately available, elt ough ui 
suggested its atomic energy paper 4s a future possibility. ab. bea @F taste. 
that any points to be brought up to the Service Secretaries be pasged a8 i him 
before the luncheon. 


— 


he Mr. Becker passed out tne LAC list of indicators dram upiy Gn uf 
read an OIC memorandum on the coordination of the indicator progrem. Qui, -be 
TAC Watch Committee and On are possibilities for coordinating out: :elbicr 0s 
nor ONE want to take the job on and it is believed that G-2 would @-obasiv wt 
wish the IAC Watch Committee to do so. OCT and ON both streagly be-ge ta 
expansion of the watch Comittee Secretariat to enable them fo perf orm tis. 
function. Mr. Becker noted that the two steps to be taken are to @ak Li. ts 
approve the indicator program ani to talk with Generals Bollinz au weer ell 2.2 
requesting them to take over. 


5. Mr. Becker noted that OIC has prepared and will distribute a Bets yidun 
on the dissemination of lis. ie pointed out that it was difficult so ¢c- 
ordinate IMs outside of CiA but a system of distribution cen pe wor ced cil bu 


avoid duplication, overlapping, etc. 
6, Mr. Becker noted that luncheon will be served eech nay 2 Ge wears RODD 


of the Administration building. Those wishins; to attend sheald nar ify sists 
prior to 10:30 A.‘t. 
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7. Mr. Becker noted that[~__—CSsT&S, has been working co. the 25X14 
problem of disseminating intelligence material to foreism povernmen is. 
The offices were requested to clear with nim on any pending cuesticus ir- 
volving such dissemination. 


8. Mr. Becker distributed a memerandum fron[— =i te 25X14 
question of briefing the DCI before NSC meetings and the D/D€I and JD/I 
before NSC Senior Steff mectines. 


9. Wr. Becker recuested the offices to notify the DD/I of mep sings 
which might be of interegt to »nersonnel in his office. He will try to rrntrd 


one day each week in the various offices. Notification may Ee sent to 

25X11 aa) The office of the DD/T will distribute to the ADs a lis; of 
important meetings of tha LCI, D/DCI and DD/I. 

10. OSI asked how to work in briefing the DD/I on projects fo” prerenue- } 

tion to the Project Review Comnittee. slr. Becker noted tiat he haz askec { 


25X11 Captain[_____]to prepare a memorandum and forms coverin: tke proe-dure ico 
distribution within the next week. 
11. OCD asked how soon the versonnel questian can be settled’ .n view 
of the necessity of curtailing or continwing recruiting efforts. O37 anc 
ORR have the same problem; ORR is coutinwing to recruit above the presentiy 
proposed ceiling in expectation that this will be changed. “rr. 3ve cer se. 
he would try to fret an answer as soon as possible. 


12. The next meeting was set for Tuesday, 26 Februcry. 


[ 25X1 


CC: DD/T 
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ON APPEAL 
FROM THE APPEAL COURT OF HONG. KONG 


BETWEEN 
“CIVIL AIR TRANSPORT INCORPORATED (Plaintiffs) - - Appellants 
AND | 


CENTRAL AIR TRANSPORT CORPORATION (Defendants) - Respondent 


the Aprellanis. . 
; &. ADT : 
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ON APPEA 
FROM THE APPEAL COURT oe HONG KONG 


aes 


rp 


BIsSTWKEN 


Ee ees 


CIVIL AIR TRANSPORT INCORPORATED (Plaintiffs) - - Appellants 


AND 


CENTRAL AIR TRANSPORT CORPORATION (Defendants) - Respondent 


RECORD OF PROCEEDINGS 


INDEX OF REFERENCE 


No. DESCRIPTION OF DOCUMENT DATE | PAGE | 
IN THE SUPREME COURT OF HONG KONG | | 
ORIGINAL, JURISDICTION 
1 The Supreme Court of Hong Kong (Jurisdiction) Order in 
Council, 1950 tet eee nee ee eee a. | T1th May 1950 1 
) Directions by His Iixcellency the Governor of Hong Kong ...| 11th May 1950 | 3 
3 Writ of Summons AE PED sae Gene et Gee: GR a) ee ee |) 19th May 1950 | 5 
4 Affidavit of Alfred Sui Kay Lau... ... .. «| 80th May 1950 6 
5 Order by Mr, Justice Gould vacating Appearance... ... .../ 8rd June 1950 6 
6 Affidavit of Peter John Griffiths ... ... ... PA ade. aye 2nd June 1950. 6 
7 | Order by Mr. Justice Williams as to service of Writ . -- ..| 16th June 1950 7 . 
8 Communication from Colonial Sec oteeny to Chief Justice as to : 
Service... ou. keen, tin nee ee ee ee a | 24th Angust 1950 9 
9 Further Order as to service... 0... 0... se vee ue a. | Oth September 1950 10 
10 | Order giving leave to proceed ex parte... ... 0... ..| 2nd December 1950 1G 
11 Statement of Claim 0. 0. ee ve oe} Ast February 1951 10 
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(ii) 
No. : DESCRIPTION OF DOCUMENT DATE i PAE 
i 

12 Affidavit of Peter John Griffiths 0.00.0. ee ... {| 80th November 1950 TI 
13 Order giving leave to produce evidence in form of Affirmation 

aiid fovaAIdsivil. “eee ae Meets’ ges aa wee alae ck 2nd December 1950| 1G 
14 Affidavit of Peter John Griffiths 00.000. 0. 0. 2... 1th January 195] 12 
15 Second Order for leave to produce evidence in form of Affirmation 31st January 191 18 I 
16 Affidavit of Peter John Griffiths 0. 0.00.0 0. 0... san 8th March toi i 
17 Order giving leave to produce copy documents ... ... ... ...| 14th Mareh L195! 14 
18 Affidavit of Peter John Griffiths 0.00.0... 00.00... | 14th Mareh 1951 ny 
19 Order giving leave to produce Affidavit 2.00... 00. 0...) | 14th March 1951 | 13 

Evidence Adduced on Behalf of the Plaintiffs | 
20 Affirmation of Liu Shao Ting 2.00. ee ee 9th Oetober 1981) 14} 
21 Affirmation of Wong Kuang... 0... eee ee ee 19th October 198) yw 
22 Affirmation of Nih Chun Sung ... tee tee ee ee ee eee oe | 19th October 195) is 
23 Affirmation of Yen Hsi Shan ... 0. 0... ee .| 10th October 196) 1 
24. Affidavit of George K.C. Yeh 0. eee ee wee | 19th October 195) WH 
25 Affirmation of Ango Tai... 0. eee ee cee ee | 19H October 195: mM 
26 Joint Affirmation of Twanmoh and Fu... ... ... ... ... «. | 7th December 1.150 ea 
27 | Affidavit cf Whiting Willauer ... 00... ew. . | 20th March 1951 Y 
28 | Further Affirmation of Liu Shao Ting ... 0. 0. 0. 2. .. | 19th March 1951 We 
29 Evidence of Camille Joseph Rosbert ... ... 0... 2. ... | 286h March 1951 ae 
30 Tividence of Saul G, Marias ... 0. ee | 28th March 1951 41 
31 Questionnaire to and answers from Foreign Office 
32 | Transcript of the proceedings ... 0. 2. 0... oe eee | 28th March 1951 My 
33 Judgment on the hearing of First Instance ... ... ... ... .., | lst May 1951 sf 
34 | Affirmation of Chen Cheuk Lin referred to in the Judgment ... { 276h January 1950 4 
IN THE SUPREME COURT OF IIONG KONG | 
APPELLATHK JURISDICTION 


35 Wotiee.of Appeal) ges 2h) geen aah Gee uh Ah wee ae. coal GER July 1951 102 


36 | Order cf the Full Court as to service 2... 00.0 0k ee ee | L1th August. 1951 14 


Bo wYaYa DNDANND 4 -. 
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DESCRIPTION OF DOCUMENT 


DATE 


48 


49 


Affirmation as to service 


Affidavit of Basil Norman veone: in ee of Motion to adduce 
further evidence ee ar 


Notice of Motion for Order for leave to adduce fresh evidence ... 
Further question to and answer frem the Foreign Office ... 
Ango Tai—Further evidence adduced at the hearing in appeal ... 


William Robert Parker-—Further evidence adduced at the hearing 
on Appeal 


Moon-Fon Chien—Further evvidenee adduced at the hearing on 
Appeal 


Transcript of Proceedings on Appeal 
Notes of the President to fill in Lacuna in transcript ... 
Memofandum to Counsel from Full Court ... 


Affirmation of Hsun-Wen Jai—lurther evidence called for by 
the Full Court - 


Affirmation of Ango Tai—Vurther evidence called for by the 


Full Court 


Evidence of Saul Marias—Further evidence called for by the 
Full Court 


Evidence of Albert James Robert Moss —Further evidence called 
for by the Full Court 


Affirmation of Twanmoh and Fu—Further evidence called by 
Appellants as.a result of further evidence called for by the 
Full Court 


Transcript of notes of the further hearing before the Full Court 


Judgment of the President of the Full Court 
Judgment of Mr. Justice Scholes, Appeal Judge ... 


Application for directions as to Notice of Appeal to the Privy 
Council sibs. sae agit = seed”, hae 


Order of the Full Court as to Notice of the noe to the Privy 
Council ie 8 : 


Petition for Leave to Appeal to the Privy Council 
Affidavit of Peter John Griffiths 


Order granting provisional leave to uppeal to the Privy Council 
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14th 


18th 


17th 


21st 


21st 


21st 
21st 


21st 


2nd November 1951 


18th 


Tth 


26th 


26th 


Tth 


26th 


28th 


28th 


4th 


- 4th 


9th 


2st 


26th 


‘January 1052 


August 1951 


August 1951 


August 1951 


August 19051 


August 1951 


August 1951 
August 1951 


August 1951 


November 1951 


November 1951 


November 1951 


November 1951 


November 1951 


November 1951 | 
December 1951 


December 1951 
January 1952 


January 1952 


January 1952 | 


January 1952 


190 


190 


lod 
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Documents Transmitted to the Privy Council 
But Not Printed 


a 


NO. DESCRIPTION OF DOCUMENT DATE : PAGE 


60 Judgment of the Chief Justice on the Application for Appointment 
of Receivers in Original Jurisdiction Actions Nos. 5 and 6 
Of 1950 oe. eee cee ee tee tee te bee tee nee tee nes 23rd February 19.0 


61 Judgment of the Full Court in Hong Keng in Appeals Nos. 4 and 
5 of 1950 (on Appeal from Original Jurisdiction Actions 
Nos. 6 and G GE WOS0 sas, gs chee ess, te BE hams Bee eons OE May 1950 


EXHIBITS 


PART “A”’ 
Exhibits Produced at the Hearing of First Instance 


a 


ne 


ee DESCRIPTION OF DOCUMENT DATE PAGE 
LST 1 Appointment Order 9... ee. eee ee nee re teeter 12th December lv4yv. 231 
ai ahaha BE OR. Pech Gi OS. Kin wk Ge Road Bk Bee See December MR ea 
LST 2 | Letter of Confirmation ee cee tne tee nee tee eee vee | 12th December 144% 235 
WK 1 Letter enclosing Promissory Notes... 0-1) ee see tee ter ote 21st Decen ber 1940 236 : 
WK 2 Promissory Note 0.0 ce. cee eee ee eee ee tee ee tee es 18th Decen-ber $444 237 i 
WK 38 Promisscry Note ...0 cc. cee tee cee tee te te et te 18th December 1940. 237 
WK 4 Promissory Note 20.0.2. cee ree tee tee tee ete 18th December 1949, 238 
WK 5 Promisscry Note 0.0.6. cee cee cee tee eee nee tee tee nee 18th December 19} 238 i 
NCS 1 Order of Pceulive VA: jae id Seo Se GH: Sey ee Jith December 1043) 238 
NCS 2 Order for removal of C.A.T.C. wa, ts ee! qe ehh CES ER 29nd January 1949 289 : 
YIIS 1 Letter of Authority (20.0 2. cee cee eee ee ree tt 12th Decer iber Ls | 240 
GY 1 Letter from Chinese Ambassador to Foreign Office 0.0 28th Decer iber Itt 240 
GY 2 Further letter from Chinese Ambaszador to Foreign Office... 4th Januery WSC | 24d 
WW 1 | Power of Attorney 9... ce. cee cee ree tee tee tert re 18th December 1yat 242 4 
REM Sh: GPL Ce Wale: cake wha ek Be ey ote SRP ae! Seek cat) sence rag 248 
Ww 3 Power cf Attorney mee cpt ot oN et ache badee. asi: dedi) eee December 186 244 
WW 4 | Bill of Sule of Civil Aeronautic Administration ... te 19th Dece nber ig4) 245 
WW 5 Schedule attached to Bill of Sale of Civil Aeronautic 

z Administration soe ded? sas REE ERS OEE OE | 19th Dece uber 1949 246 
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PART ‘‘B” 
Exhibits Produced at the Hearing on Appeal Before 
the Full Court 


EXHIBIT 
ee DESCRIPTION OF DOCUMENT DATE PAGE 
NO. 7 oe yee eee ee a os 7 
1 Order of Ministry of Communications... «0. ee oo | 18th November 1949) 248 
2 Order of Ministry of Communications... ... 0.) ve | 12th November 1949) 248 | 
8 Letter—Ango Tai to W.K. Parker 20.0 0. ee eee ee eo | 16th November 1949} 248 | 


4 Extract from South China Morning Post 19th November 1949] 249 


5 | Injunction cha dee abe ane bah se dee che vs vee cee Ge | 24th November 1049] 250 


6 Order 25th November 1949} 251 ! 


PART ‘‘C’’ 
Exhibits Produced at the Further Hearing of the Appeal 
as the Result of Memorandum to Counsel 
EXHIBIT i | 
meeeD DESCRIPTION OF DOCUMENT DATE PAGE i 


APPEAL 
NO. 


7 Application For and Certificate of Registration 
8 Letter—Colonel C.C. Tso to Max Oxford 
9 Letter—Colonel C.L. Chen to Max Oxford ... 


10 Subsequent Certificate of Registration 


10 Schedule of Aircraft 


Exhibits Not Transmitted to the Privy Council 


21st December 1949] 252 
13th November 1949) 258 
27th February 1950 | 253 
26th Nevember 1950. 254 


26th November 1950) 255 


DATE 


EXILIBIT 
DESCRIPTION OF DOCUMENT 

MARKED 
LST1 Chinese text of this Exhibit 
LSTIA — Ditto — 
NCS1 — Ditto — 
NCS2 — Ditto — 
Appeal 

No. 2 — Ditto — 
Appeal 

No. 1 — Ditto — 


12th December 1949 
5th December 1949 
llth December 1949 


22nd January 1949 


18th November 1949 


12th November 1949 
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Iu the Primy Connril. 


———: 


ON APPEAL 
FROM THE APPEAL COURT IN HONG KONG. 


BETWEEN 
CIVIL ATR TRANSPORT INC. (Plaintiffs) - - - - - - Appellants 
AND 
CENTRAL AIR TRANSPORT CORPORATION 
(Defendants) - - - - - - - - - - Respondents. 


i RECORD OF PROCEEDINGS 


No. 1. (n the 
THE SUPREME COURT OF HONG KONG (JURISDICTION) ORDER IN COUNCIL 1950. Cir 
-Ourt oO 
(Hereinafter sometimes referred to as The Order in Council). Hong Kong 
Original 
Jurisdiction. 


WHEREAS evidence has been produced to the Governor of Hong Kong = —. 
that 70 aircraft now on the Government airfield at Kai Tak in Hong Kong, No. 1. 
are registered both in the United States of America and in China and, the peat 
aircraft not being State aircraft within the meaning of the Chicago Convention 
on International Civil Aviation, 1944, such dual registration is contrary to 


Article 18 of that Convention, 


20 AND WHEREAS ownership of the aircraft is in dispute and there are 
conflicting claims to their possession, 


AND WHEREAS it is just and desirable that the question of ownership 
of the aircraft and of right to their possession should be decided by a Court 
of Law before they are permitted to leave HONG KONG, 


NOW THEREFORE, His Majesty, in exercise of all powers enabling 
him in this behalf, is pleased, by and with the advice of His Privy Council, 
to order, and it is hereby ordered as follows:—- 


4. (1) In any action or other proceeding concerning the aircraft which 

may be instituted in the Supreme Court of Hong Kong after the date of 

30 coming into operation of this Order, it shall not be a bar to jurisdiction of the 
Court that the action or other proceeding impleads a foreign Sovereign State. 


(2) If a Defendant in any such action or other proceedings fails 
to appear, or to put in a defence, or to take any other step in the action or 
other proceeding which he ought properly to take, the Court shall, notwith- 
standing any rule cnabling it to give judgment in default in such a case, enquire 
into the matter fully before giving judgment. 
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in the 
Supreme 
Court of 
Hong Kong 
Original 
Jurisdiction. 


No. 1. 
The Order 
in Council, 
continued, 
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9, (1) If at any time after 21 days from the date of the coming inio 
operation of this Order the Governor is satisfied that no action or other proceed- 
ing is pending to which subsection (L) of Section 1 of this Order applies aid 
in which, or as a result of which, the ownership of the aircraft or right to the 
possession thereof is likely to be finally determined, the Governor shall by 
Order published in the Gazette refer the question of ownership of the aircraft 
and right to the possession thereof to the Court for determination. 


(2) On any such reference to the Court it shall enquire fully into 
and determine the questions notwithstanding reference may implead a foreign 
Sovereign State. 


3. Any person claiming ownership or right to possession of any of he 
aircraft and aggrieved by the decision of the Court in an action or other pro- 
ceeding or reference may appeal therefrom to the Full Court and from thence 
to His Majesty in Council, and such an appeal shall he notwithstanding such 
person has not taken any part in previous proceedings. 


4%, (1) For the purpose of an action or other proceeding or refereice 
or for the purpose of any appeal which may be brought in accordance with 
section 3 of this Order, a Court shall have power-— 


(a) to hear evidence, to summon witnesses, to take evidence 
on affidavit and to call for production of documents; 


(b) to give such directions as it shall think fit to enable justice 
to be done, and, in particular, but without prejudice to the generality of the 
foregoing power, to give directions:as to the conduct and pene the ac.ion 
or other proceedings or reference, or appeals as the case may be, as to the 
persons who may be parties thereto or may be heard therein, and as to the 
time within which any step therein is to be taken; 


(c) to provide for the service of any documents whether inside 
or outside of Hong Kong. 


(2) Subject to the provisions of this Order and to any directions 
of the Court under this section—- 


(a) the existing law and practice relating to civil proceedings 
in the Court shall apply as nearly as may be to an action or other procee-ling 
or reference; 


(b) the existing law and practice relating to appeals from a 
decision of the Court in a civil matter shall apply as nearly as may be to any 
appeal which may be brought in accordance with section 3 of this Order. 


5. (1) Until the Governor is satisfied that ownership or right to 
possession of the aircraft have been finally determined the aircraft shall resnain 
in Hong Kong and the Governor may give such directions and take such steps 
whether by way of detention of the aircraft or otherwise, as shall appear tc 
him necessary to prevent their removal and to ensure their maintenance and 
protection. 
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(2) When the Governor is satisfied that ownership or right to J” &: 


: é ; : . Suprenie 
possession has been finally determined he may give such directions and take Court of 


such steps as shall appear to him necessary to give effect to decision of the Mong 2 re 
Court. Jurisdiction. a 


Sa { 


(3) If any person fails to comply with any direction given by the No... 


Governor under this section he shall be guilty of an offence and shall be hiable in Coune, 
on summary conviction to a fine not exceeding H.K.$5,000 or to imprison. continues. 
ment for a term not exceeding six months or to both such fine and such | 
imprisonment. 


10 6. (1) In this Order unless the context otherwise requires— 


‘faction or other proceeding’? means an action or other pro- 
ceedings to which subsection (1) of Section 1 of this Order applies; 


‘‘Court’’ means the Supreme Court of Hong Kong; 


‘‘nerson’’ includes any body of persons whether incorporated 
vr not, and any government; 


‘‘reference’’ means a reference to the Court by the Governor 
under section 1 of this Order. 


(2) The aircraft referred to in this Order are the aircraft mentioned 

in the preamble to this Order together with any spare parts, machinery and 

20 equipment for usc in relation to any of the aircraft, and the Governor may in 

case of doubt give directions designating more particularly the aircraft spare 
parts machinery and equipment referred to. 


(3) The Hong Kong Interpretation Ordinance, 1911, as amended, 
shall apply for interpretation of this Order as it applies for interpretation of an 
Ordinance. 


7. This Order may be cited as the Supreme Court of Hong Kong 
(Jurisdiction) Order in Council, 1950, and shall come into operation 


forthwith. 
Notified by the Colonial Secretary Hong Kong on the 11th day of May, 
30 1950. 
No. 2. . : 
DIRECTIONS BY HIS EXCELLENCY THE GOVERNOR OF HONG KONG. 
(Under Section 5 of the Order in Council). 

In exercise of the powers conferred upon him by Section 5 
of the Supreme Court of Hong Kong (Jurisdiction) Order in Council, 

1950 the Governor hereby gives the following Directions— 
Citation. 1. These Directions may be cited as the Aircraft (Detention, 


Maintenance and Protection) Directions, 1950. 
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Supreme 
Court of 
Hong Kong 
Original 


Jurisdiction, 


No, 2. 
Directions 
by H.E, the 
Governor, 
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Interpreta- 
tion. 


Detention of 
Aireraft. 


Maintenance 
of aircraft. 


/ 


Protection 
of aircraft. 


Prohibition 
against 
entry ete 
vpon 
premises. 


General 
enforcement 


oO 
Directions. 
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4 
2 Tn these Directions— 


‘ireraft’’? has the meaning assigned to it in section 6 | 2) 
of the Order in Council; 


“aireraft premises’? means any land or building occupied 
in whole or part by the aircraft at the appointed time or at any time 
thereafter; 


‘‘uppointed time’’ means midday of the lith day of May, 
1950; 


‘‘authorized person’’ means a person authorised by per-nit 


of the Director issued or approved by him for the purposes of these + 


Directions; 


“Director’? means the Director, Civil Aviation Depurt- 
ment; 


“Order in Council’? means the Supreme Court of Hong 
Kong (Jurisdiction) Order in Council, 1950; 


8. The Director shall, with effect from the appointed tine, 
cause the aircraft to be detained upon the aircraft premises. 


4. The Director, with effect from the appointed time s all 
provide for the due maintenance of the aircraft. 


5. The Director shall, with effect from the appointed time, 
take and maintain all measures reasonably necessary and suitable 
for the protection of the aircraft upon the aircraft premises. 


6. As from the appointed time, no person other than the 
Director, an authorised person, a police officer or a member of His 
Majesty’s Forces shall be, or shall enter, upon any aircraft prem ses. 


7. ‘The Director shall take all such steps as may be necessary 
to render effective the detention, maintenance and protection of the 
aircraft and for such purposes he shall be afforded the assistance of 
any public officer and, in particular, of any police officer detailed to 
such duty by or on behalf of the Commissioner of Police. 


Given at Hong Kong this 11th day of May, 150. 


By His Excellency’s Command, 
R. R. TODD, 
Acting Colonial Secretary 


20 


ol) 


10 


20 


30 
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No. 3. 
WRIT OF SUMMONS. 


Action No. 269 of 1950. 
IN THE SUPREME COURT OF HONG KONG. 
Original Jurisdiction 
Between CIVIL AIR TRANSPORT INCORPORATED Plaintiffs, 
and 


CENTRAL AIR TRANSPORT CORPORATION Defendants, 


GEORGE VI by the Grace of God, of Great Britain, Ireland and of the 
British Dominions beyond the Seas, KING, Defender of the Faith. 


To The Central Air Transport Corporation care of Messrs. A. 8. K. Lau 
& Co., its Solicitors. 


WE command you that within cight days after the service of this writ 
on you, exclusive of the day of such service, you cause an appearance to be 
entered for you in an action at the suit of Civil Air Transport Incorporated a 
Corporation duly incorporated under the laws of the State of Delaware U.S.A. 
having its registered office at 317-325 South State Strect, City of Dover, 
County of Kent, State of Delaware whose address for service is caré of 
Messrs. Wilkinson & Grist, 2 Quecn’s Road Central Victoria in the Colony 
of Hong Kong, and take notice that, in default of your so doing, the Court may 
give leave to the plaintiff. to proceed ex parte. 


WITNESS His Honour Mr. Justice Ernest Hillas Williams Acting 
Chief Justice of our said Court, the 19th day of May, 1950. 


(Sgd.) C. D’Almada e Castro, 
(L.8.) Registrar. 


STATEMENT OF CLAIM. 


The Plaintiffs’ Claim is for a Declaration that the forty (40) aircraft 
now on the Government airfield at Kai Tak in the Colony of Hong Kong 
formerly the property of the Defendants together with spare parts, machinery 
and equipment for use in relation thereto wherever situate within the jurisdic- 
tion of this Hlonourable Court are the property of the Plaintiffs and/or that 
the Plaintiffs have the sole right to possession thereof. 


Dated the 18th day of May, 1950. 


(Sgd.) Wilkinson & Grist, 
Solicitors for the Plaintiffs. 


This writ was issued by WILKINSON & GRIST, who carry on business 
at No. 2 Queen’s Road Central, Victoria aforesaid, Solicitors for the Plaintiffs. 


(Sgd.) Wilkinson & Grist. 


in th ; 
Suprerie 
Court of 
Hoang bong 
Original 
Jurisdicrion, 


No. 4. 
Writ of 
Summorn:, 
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In the 
Supreme 
Court of 
flong Kong 
Original 
Jurisdiction, 


No. 4. 
Alfred Sui 
Kav Lau 
Affidavit. 


No. 6. 
Order 
vacating 
appearance, 


7 No. 6. 
Peter John 
Griffiths 
Affidavit. 
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No. 4 
AFFIDAVIT OF ALFRED SUI KAY LAU DATED THE 30th DAY OF MAY 1950. 


I, Alfred Sui Kay Lau, of No. 226 Wang Hing Building Victoria in 
the Colony of Hong Kong, Solicitor, do make oath and say as follows:— 


ie T am the principal of Messrs. A.S.K. Lau & Co., Solicitors. 


2. On the 19th day of May, 1950, the Writ of Summons herein was served 
on my firm and we accepted service on behalf of the Defendants on the strength 
of the retainer of Colonel C. L. Chen, Managing Director of the Centra An 
Transport Corporation, sent us by cable from Peking on the 4th day 0} 
December, 1949. 


3. Since then, my firm has received a letter from the Central Air Transpor 
Corporation which states inter alia that the previous instructions to us do no! 
include any action commenced after the 11th day of May, 1950. A copy o! 
this letter is hereto attached and marked ‘“‘ASKL—1”. 


4. I, therefore, crave leave of this Honourable Court that the acceptance 
of service endorsed on the Writ of Summons in this Action be struck cut of 
the Court records. . 


Sworn etc. 


No. 5. 
ORDER BY HIS HONOUR MR. JUSTIGE TREVOR JACK GOULD IN CHAMBERS. 
The 3rd day of June: 1950. 


Upon the Application of the Applicants and upon reading the Afiidavet 
of Alfred Sui Kay Lau filed herein on the 30th day of May, 1950 and upon 
hearing the respective solicitors for the Applicants and the Plaintiffs and by 
consent IT IS THIS DAY ORDERED THAT the acceptance of service 
endorsed by Messrs. A.S.K. Lau & Co. on the Writ of Summons in this Action 
be vacated and withdrawn and that such acceptance of service be struck out cf 
the records herein of this Honourable Court. 


(Sgd.) C. D’ Almada e Castro, 
Registrar. 


(LiBs) 


— 


No. 6. 
AFFIDAVIT OF PETER JOHN GRIFFITHS DATED THE 2nd DAY OF JUNE 1986. 


J, PETER JOHN GRIFFITHS of No. 2 Queen’s Road Central Victoria 
in the Colony of Hong Kong hereby make oath and say as follows:— 


1. Ihave the conduct of this cause on behalf of the Plaintiffs xbove- 
mentioned. 
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2. The Writ herein was issued on the 19th day of May 1950 and since J” Ue 


that date service has been attempted by delivering the original Writ together Gots of 
with the sealed copy thercof in the normal manner to Messrs. A.S.K. Lau & OE ee 
Co. Solicitors who have previously been acting for the above-named Defen- Jurisdiction. | 
i 
il 


dants in actions in this Honourable Court. The Writ of Summons has been zo 
endorsed with an acceptance of service by the said Messrs. A.S.K. Lau & Co. Bains { 
T have since been informed and verily believe by Messrs. A.S.K. Lau & Co. that Griffiths i 
they had no authority to accept service on behalf of the Defendants. The said Bape i 
Messrs, A.S.K. Lau & Co. issued a Summons on the 31st day of May 1950 
10 for an Order that their acceptance of service be vacated and struck out of the 

records in this Action. 

3. Iam informed by virtue of reading Affidavits filed in O.J. Action 
No. 518 of 1949 and in O.J. Action No. 6 of 1950 in this Honourable Court 
and verily believe that the above-named Defendants are a Department of State 
of the Government of China. 

And lastly I say that the contents of this my Affidavit are true. 


continued, 


Sworn cte. 


No. 7. 
ORDER BY H!S HONOUR MR. JUSTICE ERNEST HILLAS WILLIAMS ACTING CHIEF JUSTICE 
20 IN CHAMBERS THE 16th DAY OF JUNE 1959. 
(Under s4 (1) (b) (c) of the Order in Council). 


UPON reading the Affidavit of Peter John Griffiths filed herein and . No. 7. 
Upon hearing the Solicitors for the Plaintiffs IT IS ORDERED as follows: 
(a) That the Central People’s Government of the Republic of China be W"+ 
_ served with a notice of the Writ of Summons issued herein in accordance with 
Form ‘‘A’’ attached hereto together with a certified translation thereof into the 
Chinese language. 
(b) That a request for service of notice abroad in accordance with 
Form ‘‘B’’ attached hereto be filed by the Solicitors for the Plaintiffs. 
30 (c) That upon filing the said request for service of notice abroad a letter 
in accordance with Form ‘‘C’’ attached hereto shall issue from this Honourable 
Court to the Hon. the Colonial Secretary enclosing the Notice referred to in 
paragraph (a) hereof and its translation. 
(d) That service of the notice referred to in paragraph (a) hereof in 
the manner prescribed in this Order shall be deemed to be valid service of the 
Writ of Summons upon the Defendants named therein The Centra] Air Trans- 
port Corporation. 
(c) That in default of notice of intention to appear being given to this 
Court in accordance with Form ‘‘A’’ attached hereto and within the time 
40 specified therein the Central People’s Government of the Republic of China and 
the Defendants named the Central Air Transport Corporation shall be bound 
by any judgment given in this Action. 
(f) That there shall be liberty to apply generally. 
Dated the 19th day of June 1950. 


(Sgd.) C. D’Almada e Castro, 
(L.8.) Registrar. 
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In the WORM ‘‘A’’. 
Suprente 
Court of . 
Hong Kong eae 
Original 
duradighens To the Central People’s Government of the Republic of China. 
Bee TAKE NOTICK that Civil Air Transport Incorporated a Corporation 1 
service of duly incorporated under the laws of the State of Delaware, U.S.A. having its 
sire ; registered office at 817-326 South State Street, City of Dover, County of 
continued. Tent, State of Delaware, U.S.A. has commenced an Action against the Cen- 
tral Air Transport Corporation in the Original Jurisdiction of the Supreme 
Court of Hong Kong by Writ of that Court dated the 19th day of May 1950 
which Writ is endorsed as follows: 
“ Qtatement of Claim: The Plaintiffs’ claim is for a Declaration that the 10 
Forty aircraft now on the Government Airfield at Kai Tak in the Colony 
of Hong Kong formerly the property of the Defendants together with 
all spare parts, machinery and equipment for use in relation theretc 
wherever situate within the jurisdiction of this Honourable Couri are 
the property of the Plaintiffs and/or that the Plaintiffs have the sole 
right to the possession thereof. 7 
Dated the 16th day of May, 1950. | 
(Sgd.) Wilkinson & Grist, : 
Solicitors for the Plaintiffs.’ 
: i 
and if you desire to be heard you are required within thirty (30) days after 2 
the receipt of this notice exclusive of the day of such receipt to give notice | 
a to this Court of your intention to appear im the said Action and in default of 


your so doing the said Civil Air Transport Incorporated may proceed therein 
and judgment may be given in your absence. Notice of intention to appear 
may be despatched to this Court through the channels whereby this notice was 
served upon you. 


Solicitors for the Plaintiffs. 


FORM “B”’. 


We hereby request that a notice of a Writ of Summons in this Action 
be transmitted through the proper channels to the Central People’s Governmert ©) 


of the Republic of China. 


And we personally undertake to be responsible for all expenses imceurrea 
by the Colonial Secretary in respect of the service hereby requested and on 
receiving due notification of the amount of such expense we undertake io pay 
the same to the Chief Clerk at the Colonial Secretary’s Office and to produce 
the receipt of such payment to the proper officer of the Supreme Court. 


Solicitors for the Plaintiffs. 
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FORM “OC”, in aos 
Suprea v 
Court of 
flaong bong 
Origine! 


The Chief Justice of the Supreme Court of [long Kong presents his com- 7" 12". : 
pliments to the Colonial Secretary and begs to enclose a notice of Writ of Ne. 7 
Summons issued in an Action of Civil Air Transport Incorporated versus The Order a- to 
Central Air Transport Corporation pursuant to order out of the Supreme Court writ, 
of Hong Kong in order that the necessary steps may be taken to ensure its continued 
transmission to the proper authorities in China with the request that the same 
may be served upon the Central People’s Government of the Republic of China 
who are entitled to give notice of intention to appear in this Action and with 
the further request that the service of the same upon the Central People’s 
Government of the Republic of China may be officially certified to the said 
Supreme Court. 


The Chicf Justice begs further to request that in the event of efforts 
to effect service of the said notice of Writ proving ineffectual the Colonial 
Secretary be requested to certify the same to the said Supreme Court. 


No. 8. 
COMMUNICATION FROM THE HON. COLONIAL SECRETARY TO HIS HON. 
THE CHIEF JUSTICE. 


Ref: 9/936/49 eae 
COLONIAL SECRETARIAT, tion fran: 
HONG KONG. ae ciceane 


Chief Justice 


24th August, 1950. as to ser-ice, 


Civil Air Transport Incorporated, Plaintiffs 
and 


Central Air Transport Corporation, Defendants 


The Acting Colonial Secretary presents his compliments to His Honour 
the Acting Chicf Justice of the Supreme Court of Hong Kong, and with 
reference to the Chief Justice’s third person note dated the 21st day of June 
1950 is directed to certify and hereby certifies that efforts to effect service ol 
the notice of a Writ of Summons issued in the action Civil Air Transport In- 
corporated versus the Central Air Transport Corporation (Action No. 269 of 
1950) have proved ineffectual. 


Sd. R. R. Todd, 
Acting. Colonial Secretary. 


His Honour the Acting Chicf Justice, 
Supreme Court, 
HONG KONG. 
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In the No. 9. 
ras FURTHER ORDER AS TO SERVICE BY HIS HONOUR THE ACTING CHIEF JUSTICE IN 
Hong Kong CHAMBERS THE 9th DAY OF SEPTEMBER 1950. 
Original 
Jurisdiction. i : ew Nites i we 
Lae Upon hearing the Solicitors for the Plaintiffs and Upon reading the 


_ No. 9. communication dated the 24th day of August, 1950 from the Honourab!. the 
a Colonial Secretary IT IS ORDERED as follows:— 


Order as 
to service. oe : . ‘ , 
1. That service of process upon the Defendants herein be effected by 


leaving a sealed copy of the notice of the Writ of Summons issued hereit: anc 
referred to in the Order of this Court of the 16th day of June 1950 at the |. 
office of the Defendants at Shell House, Queen’s Road Central, Victoria ia the 4° 
Colony of Hong Kong. 


9. That in default of notice of intention to appear being given t» this 
Court in accordance with the sealed copy so served as aforesaid and within th: 
time specified therein the Gentral People’s Government of the Repubiic of 
China and/or the Central Air Transport Corporation shall be bound by any 


judgment given in this Action. 
3. ‘That there shall be liberty to apply generally. 
Dated the 11th day of Scptember, 1950. 


(Sgd.) C. D’Almada ec Castro, 


Registrar. wd 
(L.$.) 
_ 
ea ae No. 10. 
order giving ORDER BY HIS HONOUR THE ACTING CHIEF JUSTICE THE 2nd DAY OF DECEMBER 1950 
leave to GIVING LEAVE TO PROCEED EX PARTE. 
proceed 
X parte. o 
ns UPON hearing Counsel for the Plaintiffs and Upon readiy g the 
Affidavit of Peter John Griffiths dated the 27th day of November 1950 [T 15 
ORDERED that the Plaintiffs do have leave to proceed ex parte in this Actioy 
Dated the 4th day of December, 1959. 
Gq. C. D’ Almada e Castro, 
. Legistre r. JU 
(L.8.) 
2 
No. 11. 
No. 11. STATEMENT OF CLAIM. 

Statement 
of Claim. ee é , ae 

1. The Plaintiffs are «» Corporation incorporated under the laws of vine 


* States of Delaware, United States of America and registered as a Moregn 


Corporation under the laws of Hong Kong. 

2. The Defendants at all material times were an unincorporated com- 
mercial enterprise operated and controlled by the National Governmen- of che 
Republic of China. The said Government was the sole owner of the assets ol 


the Defendants. 
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3. By a Contract reduced into writing and concluded on the 12th day J? 
of December 1949 the National Government of the Republic of China for the Court of 
consideration of U.8.$1,500,000.00 sold to the partnership firm of Chennault “7 out 
and Willauer all the assets of the Central Air Transport Corporation including Fiertnaeceina: 
forty aircraft situated on the airfield at Kai Tak in the said Colony of Hong Vy 
Kong together with all spare parts, machinery and equipment for use i ereent 
relation thereto situated in the said Colony. of Claim, 


continued, 
4. By a Contract reduced into writing and dated the 19th day of 
December 1949 the said partnership cold the said assets together with the 
LO assets of the China National Aviation Corporation to the Plaintiffs for the 
consideration of U.8.$3,900,000.00. 


5. By reason of the foregoing the Plaintiffs are the sole owners and 
entitled to possession of the asscts referred to in paragraph 3 above situated 
in the Colony of Hong Kong. 

6. By virtue of the Supreme Court of Hong Kong (Jurisdiction) Order 
in Council 1950 and directions made by His Excellency the Governor there- 
under the aircrafts, spare parts, machinery and equipment referred to in 
paragraph 3 above are detained by the Director, Civil Aviation Department 
pending the determination of ownership or right to possession thereof. 


20 THE PLAINTIFFS’ CLAIM:— 


A Declaration that the Plaintiffs are the owners of the aircraft, 
spare parts, machinery and equipment mentioned in paragraph 3 hereof 
and/or that the Plaintiffs are entitled to possession thereof. 


Dated the Ist day of February 1951. 


(Sgd.) D. A. L. Wright, 
Counsel for the Plaintiffs. 


No, 12. No, 12. 
AFFIDAVIT OF PETER JOHN GRIFFITHS DATED 30th NOVEMBER 1950. ee 
x ns 


I, PETER JOHN GRIFFITHS of No. 2 Queen’s Road Central Victoria second 
30 in the Colony of Hong Kong Solicitor hereby make oath and say as follows:— “%2""* 
1. T have had the conduct of this Action on behalf of the Plaintiffs 
and it is now apparent that certain evidence from outside the Colony of Hong 
Kong is required to support the case for the Plaintiffs. Such evidence is 
required from the following persons:-—— 


(a) The ex Premier of the National Government of the Republic of 
China Yen Hsi-shan. 


(b) George K. C. Yeh who is now the Foreign Minister of the Govern- 
ment in Taiwan. 


(c) Nih Chun Sung who is now the Deputy Secretary Gencral of the 
AQ Executive Yuan of the Government in Taiwan. 
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12 
pares (d) Wong Kuang who is Director General of the Department of Na: 1- 
Court of gation and Aviation in the Ministry of Communications of the 
Hong Kong al 7 Pena 4 RSE er : 
Onin Government in Taiwan. 
Funisdiciton: (ec) Liu Shao Ting who is an Aide to ex Prenner Yen Hsi-shan ai 
No. 12. was Vice Minister of Communications. 
poe er (f) Ango Tai who was the Director of the Civil Aeronautics Adminis- 
second tration, Ministry of Communications. 
Affidavit, . vo: . : 
ay Ged: 2. On the 6th day of October 1950 I went to Taipch, Taiwan for the 


purpose of interviewing the witnesses and in order to obtain proofs of their 
evidence. During my visit | was informed on several occasions by the wit- 19 
nesses whose names appear above that having regard to the political situation 
and especially the emergency in ‘Taiwan it would be quite impossible for those 
witnesses to appear in person in the Courts of Hong Kong. 

3. In view of this position I eventually arranged for all the evidence to 
be taken down in the form of Affirmations (in the case of George K. C. Yeh 
Affidavit) and sworn before His Britannic Majesty’s Consul at the Provincial 

_ Government Offices in Taipch. 

4, I verily believe that the evidence of these witnesses is essential to 
this case and it is not possible to procure personal attendance of the witnesses 
in Hong Kong. ony 

AND lastly the contents of this my Affidavit are true. 


Sworn etc. 


No. 13. No. 13. : 
oe ORDER BY HIS HONOUR MR. JUSTICE ERNEST HILLAS WILLIAMS ACTING CHIEF JUSTICE 
produce IN CHAMBERS THE 2nd DAY OF DECEMBER 1950. 
evidence in 
eae UPON hearing Counsel for the Plaintiffs and Upon reading the Affidavit 
and/or _ of Peter John Griffiths dated the 30th day of November, 1950 IT IS ORDERED 
: ". as follows:— 


That the. Plaintiffs do have leave to produce at the trial of this Action 
evidence in the form of Affirmations and/or Affidavits affirmed and/or sworn 3f 
in Taipeh on the 19th day of October 1950 in respect of the under mentioned 
witnesses for the Plaintiffs:— 

1. Yen Usi-shan 
George K. C. Yeh 
Nih Chun Sung 
Wong Kuang 
Liu Shao Ting 
. Ango Tai 
Dated the 4th day of December, 1950. 


A 


‘ (Sd.) C. D’Almada e Castro, au 
(L.8.) Registrar. 
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No. 14. Iu the 
AFFIDAVIT OF PETER JOHN GRIFFITHS DATED THE 11th DAY OF JANUARY 1951. at oF 


Hong Kong 
I, PETER JOHN GRIFFITHS of No. 2 Queen's Road Central Victoria 29 


in the Colony of Hong Kong Solicitor hereby make oath and say as follows:— 
No. 14. 
1. Ihave had the conduct of this Action on behalf of the Plaintiffs Hever Johe 
. . . . 1 iriffiths 
and it is now apparent that further evidence from outside the Colony of Hong third — 
Kong is required to support the case for the Plaintiffs.. Such evidence is Aft. 


required from the undermentioned persons:— 


(1). Joseph Keat Twanmoh a duly qualified Chinese legal practi- 

10 tioner at the moment practising at No. 12 Shing Yang Street Taipch Taiwan 

who has from time to time held important positions in the National Govern- 
ment of the Republic of China. 


(2). Kenneth Fu also practising at No. 12 Shing Yang Street 
Taipeh Taiwan and who has also held important positions in the National 
Government of the Republic of China. 


9. On the 7th day of December 1950 the said J. K. Twanmoh and 
Kenneth Fu attended before His Britannic Majesty's Vice Consul at Taipeh 
Taiwan and were duly affirmed to a joint Affirmation relating to the Chinese 
law applicable to the transactions referred to in the Writ of Summons herein. 


20 — 3. I verily believe that the joint Affirmation so sworn is essential as 
evidence in this cause and that for political reasons it is not possible to procure 
personal attendance of the witnesses in Hong Kong. 


AND lastly the contents of this my Affidavit are true. 


Sworn etc. 


No. 15. No. 15. 
Second 
ORDER BY HIS HONOUR MR. JUSTICE ERNEST HILLAS WILLIAMS ACTING CHIEF JUSTICE Cinder giving 
IN CHAMBERS THE 31st DAY OF JANUARY 1951. leave to 
produce 
evidence ir. 


UPON hearing Solicitors for the Plaintiffs and Upon reading the form of iE 
Affidavit of Peter John Griffiths dated the 11th day of January 1951 IT I8 | 
ORDERED that the Plaintiffs do have leave to produce at the trial of this 
Action evidence in the form of a joint Affirmation sworn in Taipeh on the 7th 
day of December 1950 by Joseph Keat Twanmoh and Kenneth Fu witnesses 


for the Plaintiffs. 


BC 


— 


Dated the 31st day of January, 1951. | 


(Sd.) C. D’Almada e Castro, 
Registrar. 
(L.8.) 
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No. 16. 
AFFIDAVIT OF PETER JOHN GRIFFITHS DATED THE 8th DAY OF MARCH °3551. 


I, PETER JOHN GRIFFITHS of No. 2 Queen’s Road Central Victorin 
in the Colony of Hong Kong, Solicitor, hereby make oath and say as foliows --- 


1. I have had the conduct of this Action on behalf of the P aintiifs 
and am advised that during the course of the trial it will be necessary to 
produce documentary evidence showing the sale of the assets the subject matter 
of this Action from General Claire Lee Chennault and Whiting Willauer to 
the Plaintiffs. The documents which evidence this sale are as follows — 


(a) Power of Attorney executed by Whiting Willauer and dated she 
18th day of December 1949 in favour of Thomas G. Corcoran. 


(b) Bill of Sale dated the 19th day of December 1949 and signed by the 
sald Thomas G. Corcoran. 


(c) Power of Attorney dated the 19th day of December 1949 anc. signed 
by Claire Lee Chennault and Whiting Willauer in favour of ‘Thomas 
G. Corcoran. 


(d) Bill of Sale dated the 19th day of December 1949 and signa by the: 
said Thomas G. Corcoran. 


2. I am advised that the originals of these documents are in the 
United States of America and are required there in connection with litigation 
pending in San Francisco involving them. There is annexed hereto and 
marked Exhibit ‘‘PJG 1’’ a copy of a cable which has been received by the 
Solicitors for the Plaintiffs from 8.G. Marias an American lawyer eriploved 
by the Plaintiff Corporation which reveals that the lawyers engaged by the 
Plaintiffs in the United States of America require the original documents. 


3. Messrs. Wilkinson & Grist are in possession of copies of sach o- 
the documents specified above which have been notarially certified by Annett:. 
M. Behan, Notary Public for the District of Columbia. 


AND lastly the contents of this my Affidavit are true. 


Sworn etc. 


No. 17. 
ORDER BY HiS HONOUR MR. JUSTICE TREVOR JACK GOULD 
SENIOR PUISNE JUDGE IN CHAMBERS. 
The 14th day of March 1951. 


Upon hearing the Solicitors for the Plaintiffs and Upon reading the 
Affidavit of Peter John Griffiths dated the 8th day of March 1951 IT IS 
ORDERED that the Plaintiffs do have leave to produce at the trial of tits 
Action notarially certified copies of the following documents in licu of the 
originals thereof which said copy documents have been produced and ir itial.e<. 
for identification purposes upon the hearing of this application. Th: docu. 
ments are as follows:— 
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(a) Power of Attorney executed by Whiting Willaver and dated the J (Me | 
18th day of December 1949 in favour of Thomas G. Corcoran. bok 
Hong Koug 


(b) Bill of Sale dated the LOth day of December 1949 and signed by (eigen! | 
the said Thomas G. Corcoran. cial i 
(c) Power of Attorney dated the 19th day of December 1949 and signed ee ae 

by Claire Lec Chennault and Whiting Willauer in favour of leave to 


reduce ¢ 
Thomas G. Corcoran. aaa ial 


(a) Bill of Sale dated the 19th day of December 1949 and signed by aaa 
the said Thomas G. Corcoran. 


10 Dated the 14th day of March, 1951. 


(Sgd.) C. 1)’ Almada e Castro, il 


Registrar. ' 
(L.S.) | 
| 
ee 
No. 18. No, 18. 
AFFIDAVIT OF PETER JOHN GRIFFITHS DATED THE 14th DAY OF MARCH 1951. halide 
fifth 


J, PETER JOHN GRIFFITHS of No. 2 Queen’s Road Central, Victoria “*""* 
in the Colony of Hong Kong Solicitor hereby make oath and say as follows :-— 


1. I have had the conduct of this Action on behalf of the Plaintifis. 


20 9. During the course of the trial of this Action it will be necessary 

for evidence to be given by Whiting Willauer who was a partner of Major- 

General Claire Lee Chennault and who is Vice President and a Director of the 
Plaintiff Corporation. 


3. The said Whiting Willauer is well known to me personally and ] 
have on many occasions consulted him with reference to the case for the 
Plaintiffs and in particular | took a proof of evidence from the said Whiting 
Willauer which was to be given orally by him at the trial of this Action. 1] 
advised Mr. Willauer that it will be necessary for him to attend the trial in 
person and he indicated his consent to do so. 


30 4. T last saw the said Whiting Willauer on the 13th day of February 
1951 when he told me that he would be in Hong Kong not later than the 20th 
of March 1951 and would be present to give evidence at the trial of this Action. 
He informed me and I verily believe that on that day he was proceeding by air 
to London and the United States. 


5. The evidence of the said Whiting Willauer consists mainly in 
identifying documents relating to the sale of the assets of the Central Air 
Transport Corporation. 


6. I am informed by Alfred Thomas Cox a Vice President of the 
Plaintiff Corporation and verily believe that the said Whiting Willauer is? 
40 seriously ill and will be unable to leave hospital for at least four weeks from 
this date. 
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_ 7. I know that the said Whiting Willaucr was both willing and 
anxious to appear in person at the trial of this Action. I also know personilly 
that he had been severely overworked for many months past. 


AND lastly the contents of this my Affidavit are truc. 


Omen OE EE BS 


Sworn etc. 


No. 19. 
ORDER BY HIS HONOUR MR. JUSTICE TREVOR JACK GOULD 
SENIOR PUISNE JUDGE IN CHAMBERS. 
The 14th day of March 1951. 


Upon hearing Counsel for the Plaintiffs and upon reading the Affidavits {q 
of Peter John Griffiths and Alfred Thomas Cox both dated the 14th day of 
March 1951 IT IS ORDERED that the Plaintiffs do have leave to produce at 
the trial of this Action evidence on Affidavit deposed to by Whiting Wille uer 
a witness for the Plaintiffs. 


Dated the 14th day of March, 1951. ‘ 


(Sd.) C. D’Almada ec Castro, 
Registrar. 
(L.8.) 


——- 


EVIDENCE ADDUCED 
in the form of Affirmations and/or Affidavits produced at the Hearing before His Honour Sir Gerard 
Lewis Howe Kt. K.G. Chief Justice pursuant to the Orders hereinbefore referred to (page: 11, At 
12 and 15 of this Record). 
No. 20. 
AFFIRMATION OF LIU SHAO TING DATED THE 9th DAY OF OCTOBER 1950. 
(Affirmed before the British Consul In Formosa). : 


I, LIU SHAO TING of Chung Shan Road North Section 2 'laipeh 
Taiwan China do hereby solemnly sincerely and truly affirm and say as 
follows:— : 


1. Im November 1949 I was appointed Vice Minister of Communications 
and on the 12th day of December 1949 I was appointed Chairman of the Board 
of Governors of Central Air ‘Transport Corporation (CATC). There is 3) 
annexed hereto and marked Hxhibit LS'l-1 a copy of the original docur tent 
whereby I was appointed Chairman of the Board of CATC. 


9. Premier Yen Hsi Shan with the consent and approval of the 
Executive Yuan authorized me as Vice Minister of Communications and Chair- 
man of the said Board to accept on behalf of my Government the offer of .L. 
Chennault and Whiting Willaucr contained in an original document a notar:ally 
certified photostatic copy whereof is annexed hereto and marked Exhibit 
LST-1A whereon I identify my signature appended in Taiwan. 
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Court of At 

3. he said acceptance by me on behalf of my Government was con- Hong: hes 

firmed in a letter dated the 12th day of December 1949 a photostatic copy Funidictien 
whereof is now produced to me and marked LST.-2. Tam familiar with and ~~ 

recognize the chop of the Executive Yuan and the signature of Premier Yen Paine 


Hsi Shan. Lin Shao 
Ting, 


4, On the 11th day of December 1949 | was present at a meeting of continued. 
the Executive Yuan in Taipeh when it was resolved that the said offer should 
be accepted. I was authorized at that meeting by resolution to sign accepting. 
Premier Yen Hsi Shan was Chairman of the meeting. 


10 5. The Minister of Communications (at that time Tuanmo Chieh) 
ordered CATC to be moved from Canton to Taiwan. This order was given 
prior to the removal of the seat of Government from Canton and prior to the 
fall of that City. 


6. It was my intention acting on behalf of and with the approval and 
consent of my Government that Chinese law should govern the whole transac- | 
tion between my Government and Chennault and Willauer. 


AND lastly the contents of this my Affirmation are true. I 


Affirmed etc. | | 
ii. { 
i} 
i] 
| 
No. 21. No. 21. a 
20 AFFIRMATION OF WONG KUANG DATED THE 19th DAY OF OCTOBER 1950. Woon ” i 
| } 
Kuang. NM 


I, WONG KUANG, Director General of the Department of Navigation | 
and Aviation in the Ministry of Communications, Taipeh, Taiwan, China do | 
hereby solemnly, sincerely and truly affirm and say as follows:— H | 


1. C.A.'T.C. was at all material times a Government-owned enterprise i) 
carrying on business according to Chinese civil law and directed by the Minister 
of Communications through « Board of Governors. It was not a Department 
of Government in the true sense as for example, the Bureau of Posts and 
Telegraphs, or the Civil Acronauties Administration. 


9. CATC was never incorporated but was under the control and direc- | 

30 tion of the Minister of Communications through the said Board. One of the Ho | 

two Vice Ministers in the Ministry of Communications was always Chairman Pid 

of the said Board. There were no sharcholders of the C.A.T.C. and its assets 
were owned solely by my Government. 


3. In my official capacity I know that in or about early September 
1949 orders were given by the Minister of Communications, Tuanmo Chieh 


to C.A.T.C. to remove their organisation from Canton to Taiwan. | 


4. In my official capacity I have access to and custody of the official 
records of the Ministry of Communications relating to aviation. 


5. There are produced to me and marked Exhibits WK-1, WK-2, 
40 WK-3, WK-4 and WK-5 photostatic copies of:— | 
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1& 
rien (1) An original letter dated 31st December 1949 from Chenniauil 
wupr : . 
Court of and Willauer, and 
Hong Kong : Warr 4 : : : 
Original (2) Four original promissory notes received by and now in the 
meee possession of the Ministry of Communications. 
ie of The said promissory notes form the consideration for the siule of the 
wong assets of C.A.T.C. by my Government. The original documents. 
uan . : ; 
cde above-referred to are among the official records of my department 


AND lastly the contents of this my Affirmation are true. 


Affirmed etc. 


No. 22. No. 22. 10 
i ia AFFIRMATION OF NIH GHUN SUNG DATED THE 19th DAY OF OCTOBER 1950. 
Sung. (Affirmed before the British Consul in Formosa). 


[, NIH CHUN SUNG alias C.S. NIBSON of Taipeh, Taiwan 
China do hereby solemnly sincerely and truly affirm andi sav as 
follows:— 


1. 1 was appointed Deputy Secretary General of the Execu- 
tive Yuan in the month of December 1948 and have held tha: position 
ever since. 1 have custody of and access to the official recorés of 
the Executive Yuan. 


9. There is annexed hereto and marked Exhibit NCS-I 1 20 
photostatic copy of a document among the official records of the 
Executive Yuan relating to the exercise by Premier Yen H{si Shan 
of the powers of Minister of Communications. 


3. "The seat of my Government including its Ministries a ned 
Departments was moved as hereinafter appears. In each case the 
. move was made by order of the President at the request of the Premier 
after resolution by the Executive Yuan. The said Orders wore giver 
and moves effected from the Cities concerned prior to entry therecf 
by the Communist forces. The dates of removal were as follows --- 


(i) (1) Nanking to Canton 93rd April 1949 30 
| (2) Canton to Chungking 12th October 194% 
(3) Chungking to Chengtu 29th November 119 
(4) Chengtu to Taiwan 9th December 1949 


4. The first removal to Canton was so ordered or the “Ot! 
day of January 1949 and directed to be effected on the 5th diy ol 
February 1949. Part of the Government however remainei in Nan- 
king for the continuation of peace negotiations with the Commmun:s!s 
There is annexed hereto and marked Exhibit NCS5-2 a photost:+« 
copy of a draft order from the said official records which I’ know 
was forwarded in final form to the Minister of Communications 1 40 
the 26th day of January 1949. I approved the said draft anc i 


ere rer oe 
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bears my signature which I recognise. I identify the official chop 
of the Executive Yuan and the signature of the then Premier Sun Fo 
on the said document. When the said peace negotiations broke down 
in April 1949 a further order was issued in like manner and signed 
by Premier Ho Ying Ching again directing a complete removal of 
ail Government institutions and their subsidiary organisations from 
Nanking and Shanghai to Canton because the removals previously 
ordered had not been completed owing lo the peace negotiations. The 
removals were effected by the 23rd day of April 1949 as indicated 
in sub. para. (1) of para. 3 hereof. The said orders were given and 
removals effected before Nanking or Shanghai was occupied by Com- 
munist forces. The official records of the Executive Yuan containing 
the draft or copy order of Premier Ho Ying Ching were lost during 
the removal of the Executive Yuan but | clearly remember secing the 
same. 


AND lastly the contents of this my Affirmation are true. 


Affirmed etc. 


No. 23. 
AFFIRMATION OF YEN HSI SHAN DATED THE 19th DAY OF OCTOBER 1950. 
(Affirmed before the British Consul in Formosa). 


I, YEN HSI SHAN of Ching Shan Taipch Taiwan China do solemnly 
sincerely and truly affirm and say as follows:— 


1. Iwas Premier of the National Government of the Republic of China 
from June 1949 to March 1950. 


2. Ihave had read and explained to me paragraphs 1, 2, 3 and 4 of 
the Affirmation of Liu Shao Ting and [ verify and confirm the facts therein 
contained. I identify my chop on Exhibit LST-1 and my signature on 
LST-2. 


3. There is produced to me and marked YHS-1 a photostatic copy of 
a letter dated the 12th day of December 1949 sent by me to Chennault and 
Willauer whereon I identify my chop and the chop of the Executive Yuan. 


4. The letter of offer dated the 5th day of December 1949 from 
Chennault and Willauer referred to in paragraph 2 of the Affirmation of the 
said Liu Shao Ting was dealt with by me personally. 


5. I have had read and explained to me paragraphs 2 and 3 of the 
Affirmation of Nih Chun Sung to be filed herein and I verify and confirm the 
facts therein contained. J identify my signature in Exhibit NCS-1 which was 
signed by me with the consent and approval of the Execufive Yuan. 


6. As Premier I ordered the then Minister of Communications 'Tuanmo 
Chich to direct CATC to move their organisation from Canton to Taiwan. 
This Order was given by me in Canton after consultation with the Minister of 
Economic Affairs Liu Hang Chen and the said Tuanmo Chieh prior to the 
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move of the National Government from Canton and prior to the oceupaton 
of that City by Communist forces. The reasons for my issuing the said order 
were to secure a safe and permanent domicile for the CATC in Taiwan and 

to secure safer operational facilities for the airline. 


AND lastly the contents of this my Afiirmation are true. 


Affirmed etc. 


No, 24. 
AFFIDAVIT OF GEORGE K.C. YEH DATED THE 19th DAY OF OCTOBER 1:50. 
(Affirmed before the British Consul in Formosa). 


I, GEORGE K. C. YEH Minister of Foreign Affairs of the Nations! -0 
Government of the Republic of China, Taipeh, Taiwan, China hereby m tke 
oath and say as follows:— 


1. At all material dates hereinafter mentioncd [ was Mimister ¢{ 
Foreign Affairs of the National Government of the Republic of Chine whic» 
was the only Government of China recognised by the United hingdor 
Government up to midnight of the 5th/6th January 1950. J have /ield the 
post of the Minister of Foreign Affairs continuously since the first Octobe 
1949. 


2. The seat of my Government was removed to Taipeh, Taiwan on the 
9th December 1949. And from that date until midnight of the 5th/st. 0 
January 1950 my Government was recognised de jure by the United Fingéor 
Government. Such removal was notified by my Government to the Unite: 
Kingdom Government through the Chinese Ambassador in London on im) 
direction given on the 15th December 1949. My Government with all iis. 
agencies and subsidiary organs, has been functioning in Taipeh from thie saic 
date of removal. 


8. As to the status of Taiwan, I say that it forms part of the territory 
of China. The Joint Declaration of the U.S.A., the United Kingdom and 
China on the first December 1943 at Cairo provided that ‘‘all territories Japan. 
has stolen from Chinese, such as Manchuria, Formosa (Taiwan) and the 30 
Pescadores shall be restored to'the Republic of China.’’ The said provision 
was reaffirmed in the Potsdam Declaration of the 26th July 1945 to wich the 
U.S.A., the United Kingdom, China and the USSR are parties. Ap extrac: 
of the said declaration is as follows: 


(8) The terms of the Cairo Declaration shall be carried out and 

Japanese sovereignty shall be limited to the islands of ifonsn, 
Hokkaido, Kyushu, Shikoku and such minor islands as we dete’- 
mine.”’ 


The arrangements mentioned above formed part of the terms accepted by Japan 
when she surrendered. The said declaration coupled with the ae-eptance #0 
thereof in the terms of surrender clearly show and acknowledge the iheft ly 
Japan of Taiwan and subscquent illegal occupation thereof. Wherefore, 1 say 
that Taiwan which, since the surrender, has been under the coflirol and 
administration of my Government, is a part of the national territory of Chin: 


Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3 


Dy) 


21 


4, There are annexed hereto and marked Exhibits GY-1 and GY-2 Rc 
respectively, photostatic copies of notification of the 28th day of December 1949  Coure of 
and the 4th day of January 1950 given by my Government to the United “eng Kong 
Kingdom Government. I say that such notifications are to my knowledge in Jurisdiction 


accordance with normal diplomatic procedure. 


No, 24, 


AND lastly the contents of this my Affidavit are true. pvidenee ot 
K e Yeh, 
Sworn ete. continued, 
No. 25. No. 25. 
AFFIRMATION OF ANGO TAI DATED THE 19th DAY OF OCTOBER 1950. Renee oF 
10 (Affirmed before the British Consul in Formosa). 


I, ANGO TAI Dipl. Eng. (Berlin) of 33 Wuchang Strect first Section, 
Taipeh, Taiwan, China do hereby solemnly, sincerely and truly affirm and say 
as follows:— 

1. I was Director of the Civil Aeronautics Administration under the 
Ministry of Communications from December 1946 until May 1949, and in that 
capacity I remember clearly secing instructions from the Minister of 
Communications in January and April 1949 for the removal of Central Air 
Transport Corporation from Shanghai to Canton issued in pursuance of the 
orders of the Executive Yuan referred to in paragraph 4 of the Affirmation of 

20 Nih Chun Sung to be filed herein which I have read. 


2. In June 1949 I joined CATC as Technical Adviser, By that time 
the whole organisation of CATC had been moved from Shanghai to Canton 
including all its Departments, namely:— 


(a) The Secretariat. 
(b) The Operations Department. 
(c) The Business Department. 


All the office records and the technical equipment of the Corpora- 
tion including spare parts were then in Canton. 


8. Canton was occupied by the Communist forces on or about the 14th 
30 day of October 1949. At the end of July 1949 the Executive Vice-President 
Moon I*. Chen verbally instructed me to move the technical equipment to Hong 
Kong as soon as possible. I personally supervised the move of the technical 
equipment to Hong Kong which move was completed by the Ist day of Septem- 
ber 1949. I know that the other departments which were more easily moved 
than mine had completed their move to Hong Kong prior to the 1st day of 
September 1949. Towards the end of September 1949 and in early October 
1949 I visited Canton to confirm that the entire move had been completed. 
While in Canton I visited the office premises and storage buildings formerly 
occupied by CATC and saw that the move had been completed by all depart- 
4Q ments. I made these inspection trips before the fall of Canton. The said 
move of CATC to Hong Kong was intended to be a stage of the move of the 
whole organisation from Canton to Taiwan until suitable arrangements could 
be made to accommodate the organisation in, and to obtain adequate transport 

to Taiwan. 
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eas 4. On the Ist day of August 1949 the Operations Department of 
Cuortoy CATC had been split into two Departments, namely the. Operations Depart- 
Hong Roe ment and the Engincering and Maintenance Department. 1 was appoir Led 
Jurisgiction. Manager of the Engincering and Maintenance Department on the said date 

No. 25 5. In September {949 in Hong Kong I was instructed by C.L. Chen 
Evidence of the then President of CATC to prepare estimates of the expenditure necessary 
Ango Tai, tg move my Department to Taiwan. L know that the other Department: of 


foie emg tt 


cone CATC received similar instructions. The estimates were duly prepared and 
submitted to the said C.L. Chen. 
AND lastly the contents of this my Affirmation are true. He: 
Affirmed etc. 
No. 26. No. 26. 


Ase ee JOINT AFFIRMATION OF JOSEPH KEAT TWANMOH AND KENNETH KANG-HOU FU 


Twanmoh DATED THE 7th DAY OF DECEMBER 1950. 
eae (Affirmed before the British Consul In Formosa). 
= We, JOSEPH KEAT TWANMOH (% & t#) & KENNETH KANG- 


HOU FU (3 &) of No. 12 Shinn Yang Street, Taipeh, Taiwan, Cluna 
do hereby solemnly sincerely and truly affirm and say as follows:—- 
1. hat our qualifications are as follows:— 

(a) As to me the said JOSEPH KEAT TWANMOH, my qualifi- 20 
cations are:— 

B.A. (Fuh-tan University), LLB. (Soochow University), 
J.8.D. (New York University N-Y., U.S.A.), Legal Practi- 
tioner & Member of Nanking Bar Association (1980-1933), of 
Chung-King Bar Association (1945), of Shanghai Bar Associa- 
tion (1945-1947), of Taipeh Bar Association since 1949 anc 
before and in between those dates, for some time Professor 0° 
Taw of National Central University, of National Fu i-tar 
University and of Soochow University; also in Governmen 
Service as Councillor of the Executive Yuan, Civil Corimis. +} 
sioner of Anhui Province, Secretary-General of the National 
Mobilization Council, Member of the Legislative ‘Yuan, 
Seeretary-General of the Judicial Yuan, Sccretary-General of 
the Executive Yuan, and Advisor to the President of th: 
Republic of China. 

(b) As to me the said K ENNETH FU, my qualifications a e:— 
B.8. (Soochow University), LLB. (The Comparative Law 
School of China), J.D. (Doctor of Jurisprudence, North-wester) 
University, Chicago, U.5.A.), Legal Practitioner and Member cf 
Shanghai Bar Association (1929-1949), Member of Soochow 44) 
Bar Association (1929-1934), Member of Taipeh Bar Associeé- 
tion since April 1950; and before and in between these dats, fer 
some time Professor of Law of Soochow University and of 
National Chinan University; also in Government serv.ce ®& 
Director of Department of Labour, Codifier of Labour Legisle- 
tion, Government Representative to the 12th Internation: 
Labour Conference held in Geneva 1929, Director of Factory 
Inspectorate. 
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9. We have read and considered the affirmations to be filed in this 
action which are as follows:- - 
(1) The Affirmation of Premier Yen Hsi-shan. 


(2) The Affirmation of George K. C. Yeh. 


(3) The Affirmation of Nih Chun Sung. Evidence of 
Joseph Keat 


(4) The Affirmation of Wong Kuang. ek 
(5) The Affirmation of liu Shao Ting. pee 
(6) The Affirmation of Ango Tai. continued. 


3. As to the legal status of C.A.T.C. From the evidence before us 
19 we say that:— : 
(a) C.A.T.C. was not a Corporation. 


(b) It was not a Government Department in a strict sense but was 
a Government owned enterprise. 


As to proposition (a) :— 
(i) It has never been registered under the provisions of Chinese 
Companies Law or under any special legislation. 

(ii) By reason of paragraph | it is not a separate juristic person 
in Chinese law (see Articles 25 and 30 of the Civil Code and 
Articles 1 and 14 of the Chinese Company Law set out here- 

20 under). 

(iii) It is directed and controlled by the Minister of Communications 
through a Board of Governors. A corporate body in Chinese 
law is managed and controlled by a Board of Directors. The 
characters used to designate Governors are #2 # whereas the 
characters used to designate Directors are KB # # the latter 
character being invariably applied to Directors of bodies incor- 
porated under Chinese law. 


(iv) It has no shareholders. 
The Article in the Civil Code and Chinese Company Law referred to are 
30 as follows:— 
CHINESE COMPANY LAW ARTICLE 1: ‘‘The term ‘‘Company”’ 


as used in this law denotes a juristic person organised and incorporated in 
accordance with this law for the purpose of profit making.” 


ARTICLE 14: ‘‘No Company may be formed until it shall have been 


~ incorporated at the office of the Central Competent Authority.” 


CIVIL CODE ARTICLE 25: ‘“‘A Juristic person can exist only in 
accordance with the provisions of this Code or of any other law.”’ 


ARTICLE 30: ‘‘A Juristic person cannot come into existence unless 
registered with the Competent Authorities.” 


40 As to proposition (b): 
(i) There is no provision of funds for C.A.T.C. in the National 
budget. 


Hong Kong 


Jurisdiction. 
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Leake (ii) It was run as 4 commercial enterprise without the stetus of 
Supreme ‘ : . 
Court of a Government Department as stated by Wong Kuiag in 
Hong Hees paragraph 1 of his Affirmation to be filed herein. : 
riginal ; 1 
dupiadiotion. (ii) It was directed and controlled by the Minister of Comm. unica- ; 
No. 26. tions through a Board of Governors of which one of the twe 4 
Evidence of Vice Ministers of Communications was always Chairman. 
Joseph Keat ; 
Twanmoh (iv) The Government was the sole owner of the assets. Hs 
and Kenneth 
ang Htoe (v) An instance of a similar enterprisc was the China Merchants 
continued: Sicam Navigation Co. with which we are familiar as the 
result of our professional experience. For many years this i) 
f 


Ft 


organisation was not incorporated but run as a gove nmet! 
owned enterprise without the status of a Government j)epat- 
ment but directed and controlled by the Minister ot 
Communications. ‘The ships and other assets of this organisi - 
tion belonged entirely to the Government. 


a AO ES 


iti 


It is clear, therefore, that the legal status of C.A.T.C. is unusual 
wherefore no express provisions in the Chinese Civil Code or Company Liaw 
can be found to deal with it. What is quite clear is that the assets thereat 
belonged solely to the Government who had full direction and contro! of the 
same and who possessed the powers of disposal of an absolute owner. In ow 29 


opinion it carried on business as a carricr within the definition of that term 
contained in Article 622 of the Civil Code which reads as follows:— 


‘A carrier is a person who undertakes as a business to transfer goods 
or passengers for freight.” 


4. (a) With reference to the Affirmation of Nih Chun Suig filed 
herein we consider that the taking over of the dutics of Minister of Com nunica- 
tions by the then Premier Yen Hsi-shan as evidenced in Exhibit NGS-L was 
valid. By Article 56 of the Constitution it is the Premier who is em owere! 
to nominate Ministers for appointment by the President. In this case the 
circumstances required a mere temporary taking over of the powers and duties 30 
of Tuanmo Chich and therefore no substantive appointment was requircc 
From our experience we can say that it is in accordance with normal Chinc+e 
constitutional and Governmental procedure and custom for the Premie* to pro- 
vide for temporary absences of Ministers in such a manner. Article £6 of the 
Constitution which deals with substantive appointments reads as follows:- - 


‘The Vice Premier of the Executive Yuan and Ministers with or 
without portfolio shall be appointed by the President after nomina- 


tion by the Premier of the Executive Yuan.’ 


(b) We have also considered the legality of the Order  2iver. 1) 
Canton by Premier Yen Hsi-shan to the then Minister of Communications 40 
Tuanmo Chich to remove ©.A.T.C. to Taiwan and are of opinion tiat such 
an Order was valid. Under Article 53 of the Constitution the Execut ve Yuac 
is stated to be the Supreme Kxecutive Organ of the country. The Presies 
as head of the Supreme Executive Organ had power to give such insiruction: 
to the Minister of Communications. The only matters which the Premier 21 
Minister bas to refer to the Mxecutive Yuan are laid down in Article 58 of the 
Constitution and it was obviously within the discretion of the Premier to decide 
whether to refer the matter of removal to the Executive Yuan Counce: or not 


hth 
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In fact such removal does not fall within the matters which are required to ee 


be referred under the Constitution by Article 58 which is the relevant provi- Court ¢. 


sion. Article 53 of the Constitution reads as follows:-— ee 

‘©The Executive Yuan shall be the Supreme Executive Organ of thie Fireiaidietait: 
Country.”’ No. 26. 

; Evidence uf 

Article 58 reads as follows:— Teeph it 


‘Twanmoh 


“The Executive Yuan shall have an Executive Yuan Council which ana Kenn th 
shall be composed of the Premicr and Vice Premier of the Execu- Kang-How 
tive Yuan and the Ministers with the Premicr as Chairman. PNG veto: 
Premicr of the Executive Yuan and the Ministers shall lay before 
the Executive Yuan Council for adoption any Bill which is to be 
presented to the Legislative Yuan relating to statutes, budgets, 
martial law, amnesty, declaration of war, resumption of peace, 
treaties and other important affairs or affairs which have a common 


bearing upon more than one Ministry.”’ 


5. As to the legality of removal of the seat of Government from various 
places to Taiwan as shown in paragraphs 3 and 4 in NIH CHUN SUNG'S 
Affirmation and as to whether Government could legally function therefrom 
as the Government of China. It is our opinion that the seat of the National 
Government of the Republic of China could be moved and that it could legally 
function from Taiwan for the following reasons:— 

(a) We refer to the Affidavit of George K.C. Yeh filed herein wherein 

he states that Taiwan is a part of the National territory of China. 
If this evidence is accepted and in view of the fact that the Chinese 
Constitution makes no provision for any particular location for the 
seat of the Central Government we say that the National Govern- 
ment can function from any part of the National territory selected 
by it to be the seat of the Central Government. 

(b) If the said evidence is not accepted in the absence of any such 
provision as aforesaid as to the location of the scat of Government 
it was lawful for the National Government of the Republic of China 
to function in a territory in its possession and being governed, con- 
trolled and administered by it. 

(c) We draw attention to the evidence that the removal of the seat 
of Government to Taiwan was notified to the United Kingdom 
Government which continued to recognise the National Govern- 
ment de jure whilst it was still functioning in Taiwan until the 
5th/6th January 1950. 


In support of our opinion on the above | the said J,i8. Twanmoh do say 
that T was present at the National Convention held in Nanking in 1946 as a 
member when the Constitution was discussed and adopted. At that time after 
lengthy discussion and deliberation it was decided not to make any express 
provision as to the location of the Central Government. 


Article 81 of the Constitution clearly contemplates that the Central 
Government may move its scat and provides that the National Convention shall 
follow it. Article 31 reads as follows:— 

‘©The National Convention shall be assembled at the locality in which 
the Central Government has its seat.” 
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Sa ene In view of Article 53 of the Constitution referred to in paragraph 4(b) \\ 

Court of hereof there is no doubt that the Executive Yuan as Supreme Executive 
Aaa Authority had powers to make orders for removal in the absence of any 
Jurisdiction. prohibition in the Constitution. 


CR ee Bi 


No. 26. 6. As to the legality of the sale we deal with this point under two 
Evidence of }egdg:— ‘ 
oe ae ; 
and: Kenndth The right of Government to scll the assets. 
Kang-Hou Pee : ¢ 
Fu, The validity of the sale according to Chinese law. 


AS TO THE RIGHT OF GOVERNMENT TO SELL: We say that tle 
Government possessed this right for the following reasons:— 10 


continued, 


(a) It was sole owner of the assets. 


(b) The Executive Yuan by Article 53 of the Constitution is the 
Supreme Executive Authority in the State. 


= * og 
es, 


(c) Even if C.A.T.C. is a Department of Government in the stri: t 
sense (which in our opinion it is not) for the reasons given in 
paragraphs 1 and 2 above we say that the Government had tle 
right to sell the assets. 


AS TO THE VALIDITY OF THE SALE: We say that. the sale is val d 
in accordance with Chinese law for the following reasons:— 


The normal requirements of a valid sale by Chinese law are:— 2: 
(i) that the person selling has the right and title to do so. i. 


(ii) that there is agreement between the parties for a transfer «x: 
payment of a price. 


In support of these contentions we cite Articles 153 and 345 of the Civil gj 
Code. | 


ARTICLE 153: ‘‘A Contract is concluded when the parties have 
reciprocally declared either expressly or tacitly their concording intention. 


If the parties agree on all the essential elements of the contract but 
have expressed no intention as to the non-essential points the contract. 1s 
. deemed to be concluded. In respect of the above-mentioned non-essentiau 30 
points in the absence of an agreement the Court shall decide them according 
to the nature of the affair.”’ 


ARTICLE 345: ‘‘A sale is a contract whereby the parties agree that 
one of them shall transfer to the other his rights over a property and the latter 
shall pay a price for it. 


The contract of sale is completed when the parties have mutually agre-d 
on the object to be sold and on the price to be paid.’’ a 


We say that the evidence shows that all these requirements bave been 
satisfied in this case. As to the acceptance endorsed by Liu Shao Ting on tie 
offer of Chennault and Willauer we say that Government has to act in matters 40 
of this nature through its duly appointed agent and the obvious choice in t} 1s 
case was Liu Shao Ting who was at that time Chairman of the Governors . f 
of C.A.T.C. His authority is clearly set out in paragraph 2 of his Affirmation 
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and confirmed in paragraph 2 of the Affirmation of Yen Hsi-shan. The con- aac 
tract of sale was therefore validly concluded by the acceptance of Liu Shao _coure of 
Ting on the 12th day of December 1949 duly authorised in that behalf as "gq Som 
mentioned above and further there was a clearly expressed agreement between Jurisdiction 
the parties within the meaning of Article 345 of the Civil Code. — 


As regards the consideration we say that it is clear from the evidence Bvidenee of 
that there was valid consideration in Chinese law in the form of promissory Twanmoh 
notes. From our experience in Chinese law we say that it is self evident that end ouon 


promissory notes form good and valid consideration. Fu, 
7. We are of the opinion that the property passed in this case to the @“"“""** 

purchasers when the offer was accepted on the 12th day of December 1949 by 

the said Liu Shao Ting which shows full agreement within the meaning of 


‘ Article 345 of the Civil Code whereby the contract and the sale were com- 


20 


30 


“40 


pleted by such signed acceptance. 


8. We as practitioners in Taiwan say from our own knowledge that 
Chinese law has been administered there since 1945. 


9. In our experience Courts in China have always treated any contract 
made in China as being governed by Chinese law unless otherwise expressly 
provided. And further it is our opinion that the same principle would apply 
if the contract was made in any territory where Chinese law was being 
administered at the material timc. 


We say therefore that the whole of the transaction evidenced by the 
Affirmation should be governed by Chinese law. The contract was concluded 
in Taiwan where Chinese law: has been administered since 1945 and moreover 
the parties clearly intended Chinese law to apply. 


AND lastly we do solemnly sincerely and truly affirm and say that the 
contents of this our Affirmation are true. 


Affirmed ete. 
No. 27. No. 27, 
AFFIDAVIT OF WHITING WILLAUER DATED THE 20th DAY OF MARCH 1951 Whites ar 
LEGALISED BY THE BRITISH CONSULATE NEW YORK U.S.A. Willauer. 


I, WHITING WILLAUER care of Civil Air Transport Incorporated 
of No. 75 Robinson Road Victoria in the Colony of Hong Kong Company 
Director hereby make oath and say as follows:— 

1. I am duly qualified as an Attorney in the United States of 
America. 

2. I have read and considered the Affirmations and Affidavit to be 
filed in this Action as follows:— 


(1) the Affirmation of Premier Yen Hsi-shan 

(2) the Affidavit of George K.C. Yeh 

(3) the Affirmation of Nih Chun Sung 

(4) the Affirmation of Wong Kuang 

(5) the Affirmation of Liu Shao Ting 

(6) the Affirmation of Ango Tai 

(7) the Joint Affirmation of Drs. Twanmoh and Fu. 
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Hong Kong 
Original 
Jurisdiction. 


No. 27. 
Evidence of 
Whiting 
Willauer, 
continued, 
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I recognise the notarially certified photostatic copy of the letter of Offa 
by Claire Lee Chennault and myself addressed to His Excellency the Minisie 
of Communications, National Government of the Republic of China which 
document is annexed to the Affirmation of the said Liu Shao Ting and marke: 
Exhibit LST-1(a). I identify my signature appended to the said document 
and I also recognise and identify the signature of the said Claire Lec 
Chennault who signed in my presence. ; 

8. I recognise and identify the photostatic copy of a letter dased the 
12th day of December 1949 addressed to the said Claire Lee Chennault aod 
myself which was received by us and there is a chop of the Executive Yuin 
and the signature of Premier Yen Hsi-Shan. The said letter is exhibited 1% 
the Affirmation of the said Premier Yen Hsi-shan and marked Exhibit Y HS. }. 

4. T recognise and identify the letter dated the 12th day of Decembec: 
1949 addressed to the said Claire Lee Chennault and myself which was duis 
received by us and which appears as Exlibit LST-2 to the Affirmation of the 
said Liu Shao Ting. . 

5. There is produced to me a notarially certified copy of a Power o: 

Attorney executed by me with the full authority of Major-General Claire Lec 
Chennault whereby we appointed Thomas G. Corcoran our Attorney in the 
United States with full power to sell the assets of C.A.T.C. to the Fiaintifi 
Corporation. I signed the original document on behalf of the partnership on 
the 18th day of December 1949 in Hong Kong. The intention of this docu 
ment was to enable our Attorney to sell the assets to the Plaintiff Corporation 
(this Power of Attorney is attached and marked ‘“W.W.1”’’). 
6. There is produced to me a notarially certified copy of a Bill of Sale 
executed in Washington on the 19th day of December 1949 by our Attorneys 
whereby he in pursuance of his powers sold all the assets of C.A.T.C. to the 
Plaintiff Corporation. This document was executed in Washington and 1} 
recognise the signature of Thomas G. Corcoran which is well known to mec. 
It was the intention of the partnership to transfer the assets in accordance 
with the laws of the District of Columbia where the said Thomas G. Corcorar 
our Attorney is a practising lawyer who attends to the legal business of thx 
partnership and where the Plaintiffs have a main office for the transaction o! 
business. (This Bill of Sale is attached and marked ‘“W.W.2"’). 

7. There is also produced to me a notarially certified copy of a Powe) 
of Attorney dated the 19th day of December 1949 and signed by Major-Generii! 
Claire Lee Chennault and myself on behalf of the partnership whereby we 
appointed the said Thomas G. Corcoran to do all things necessary to satisty 
the: requirements of the Civil Aviation Administration Department of the 
United States of America. I was personally present and saw Major-Generi! 
Claire Lee Chennault who is well known to me signed this document at tl 
same time as 1 appended my signature. (This Power of Attorney is attachec 
hereto and marked ‘“‘W.W.3"’). 

8. There is also produced to me an initial copy of a Bill of Sale 
executed by our said Attorney Thomas G. Corcoran in Washington on tie Leth 
day of December 1949 in the normal form required by the Civil Aviation Ad. 
ministration. The aircraft formerly belonging to C.N.A.C. and C.A.T.C. were 
duly registered with the Civil Aviation Administration. (This pho‘ostati 
copy of the Bill of Sale is attached hereto and marked ‘‘W.W.4’’ and a 


photostatic copy of the Civil Aviation Registration List is also attached and > 


marked ‘‘W.W.5’’). 


+) 


41) 
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9. With the full authority of Claire Lee Chennault I hereby acknow-  /” Me 
ledge in the name of the partnership the sale of the assets of C.A.T.C. to the Court of 
Plaintiffs and say that the property in those assets is now vested in the see 
Plaintiffs. As President of the Plaintiff Corporation I acknowledge the said Jurisdictio.. 
sale. nee 

_ No. 27, 
10. I recognise and identify the letter dated the 31st day of December White Bs 
1949 and appearing as Exhibit WK-1 to the Affirmation of the said Wong Wilauer, 
Kuang which I signed and forwarded to the addressees named thereon. I also PCR e: 
identify and recognise the four promissory notes which were enclosed with the 
said letter and signed by me and which appear as Exhibits WK-2, WK-3, 


WkK-4 and WK-5 to the said Affirmation of Wong Kuang. 


11. With regard to the said letter of offer of the 12th day of December 
1949 as the assets belonging to the National Government of the Republic of 
China, the said Claire Lec Chennault and ] as partners were dealing with that 
Government, and as it was our intention to operate the assets in territory 
under the administration of that Government I say that it was the intention 
that questions between the parties should be determined by Chinese Law. 


12. Under the terms of the said Letter of Offer referred to it was pro- 
vided that the consideration for the said sale should be three joint promissory 
notes signed by my partner and myself for the sum of US$500,000:00 each 
and further that we should cause a corporation to be organised under the laws 
of such country as we should select who should issue promissory notes in sub- 
stitution for those issued by us for the same amounts and upon the same terms. 
By the time the said letter enclosing the promissory notes dated the 31st day 
of December 1949 and appearing as Exhibit WK-1 to the Affirmation of Wong 
Kuang was written by me my said partner and I had caused a Company to be 
incorporated in pursuance of the said letter of offer which is the Plaintiff 
Corporation herein. : 


13. By arrangement between myself acting on behalf of the said Cor- 
poration and the partnership with the National Government of the Republic of 
China it was agreed that four promissory notes each for US$375,000:00 should 
be made out to bearer directly by the Plaintiff Corporation. This was 
accordingly done and the four promissory notes in that form were accepted 
by the National Government of the Republic of China as consideration for the 
sale. 


14. At the time the letter of offer of the 12th day of December was 
written it was not contemplated that I and my partner should buy the twenty 
per cent shareholding in the China National Aviation Corporation. Later we 
decided to do this and as our liability in buying the two airlines was thereby 
increased by an additional US$1,250,000:00 it was agreed between the National 
Government and the partnership that our liability should be discharged by 
promissory notes on a four year basis and not on three years as originally in- 
tended. Consequently four promissory notes for US$375,000:00 were made 
out and accepted by the Government in lieu of three of US$500,000:00 as 
laid down in the Agreement. 


AND lastly the contents of this my Affidavit (sic) are true. 


Sworn etc. 
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In the No. 28. 

pede FURTHER AFFIRMATION OF LIU SHAO TING DATED THE 19th DAY OF MARCH 195i 
Hong Kong (AFFIRMED BEFORE THE BRITISH CONSUL IN FORMOSA) PRODUCED AY THE 

Origina 
Sissi tiction: HEARING AND ADMITTED AS EVIDENCE BY LEAVE OF HIS HONOUR 

THE GHIEF JUSTICE. 

= Ne 28. 
further : mh 
evidence of I, LIU SHAO TING of Chung Shan Road North Section 2, ‘Taipel:, 
tint ‘Taiwan, China, do solemnly sincerely and truly affirm and say as follows: -- 


1. In my Affirmation dated the 19th day of October, 1950, together 
with the exhibits contained therein, I have affirmed that in Novemter 1349 
I was appointed Vice Minister of Communications and on the 12th day of 
December 1949 I was appointed Chairman of the Board of Governors of Central 
Air Transport Corporation. In my such official capacity I came o know 
Central Air Transport Corporation and its relationship to my Governmen'. 


2. ‘The assets of the Central Air Transport Corporation have never 
been vested in the Board of Governors but have always been vestec in the 
National Government of the Republic of China. 


AND lastly the contents of this my Affirmation are true. 


O 


Affirmed etc. 


No. 29. No. 29. 
Evidence of EVIDENCE OF CAMILLE JOSEPH ROSBERT GIVEN ORALLY AT THE HEARING BEFORE 20 


ill 
sae Hig HONOUR SIR GERARD LEWIS HOWE CHIEF JUSTICE AND EXTRACTED FROM 
Rosbert. THE TRANSCRIPT OF THE PROCEEDINGS. 


Camille Joseph Rosbert (sworn) . 
Examination by Mr. D.A.L. Wright, Junior Counsel for the } 


Plaintiffs :— 
Q. At present, Mr. Rosbert, you are Director of Operations of Civil Air 
Transport? 
A. That’s right. 
Q. And in December 1949 and January 1950, did you hold tie same — 
appointment in Civil Air Transport, namely Director of Operations? 30 
| A. Yes, I did. 
Q. And in that capacity your main duty is to direct flight operations? 
A. That’s right. 
Q. Now in December 1949 were the aircraft of Civil Air Transport flyins 
from Hong Kong to the Mainland, of China. 
A. Yes, they were. 
Q. Now in particular around the 12th of December, 1949, can you say thas. 
your aircraft were flying to any parts of the Mainland of Chin: ? 
A. Yes, I can. 
Q. To what parts of the mainland do they operate? 40 
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Mainly to Chengtu, Szechuen Province and Mongtse and Yunnan Province. hpseM 
Also we were flying into Hainan Island, two principal points being Hoi- Court 01 
how and Samya. aoe 
Now how long did your aircraft continue to operate to Chengtu, for Jurisdictin. 
example—up to what date? ‘en 8 
Until approximately December 22nd. Evidence »f 
And to Mongtse? paola 
The last flight was made on January L6th. Rosbert. 
And if those areas have been controlled by the Communists would you‘”"** 
10 have been able to operate flights to Chengtu, Mongtse and Hainan 
Island? 
No, it would not. 
Did you keep in touch with the Chinese Nationalist Militarist Comman- 
ders in those localities while you were inspecting these flight operations? 
Yes, it was our practice to maintain such contact through our CAT 
representatives in those particular places and we had up-to-the-minute 
information through our own radio communication system. 
You, I take it, kept in touch with your own representatives in these areas 
by direct radio communications? 
That's right. 
That’s a system operated by CAT? 
Yes. 
And the reason for your keeping in touch with these representatives 
was—? 
Well, there were two principal purposes (1) at this time in China it was 
important to know the military situation so that it would be safer carrying 
out an operation and also to carry out that operation. In other words, 
we had had communications for normal air line operations plus the 
gathering of information, so that we could know just how well the area 
30 was from the safety stand-point. 
Now, you have already stated that you operated services in and out of 
Hoihow and Samya on Hainan Island throughout January 1950. 
That’s right. 
Did you yourself fly to Hainan Island during that period? ; 
Yes, I made a couple of trips dur ing that period both to Hoihow and 
Samya. 
And who was administering Hainan Island when you were there? 
The Nationalist Government. 
And were Nationalist Government military forces in control? 
Yes. 

(Mr. Wright closes his examination of Mr. Rosbert). 
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No. 30. No, 30. 
EVIDENCE OF SAUL G. MARIAS GIVEN ORALLY AT THE HEARING AS AFORESAID AND eee 


EXTRACTED FROM THE TRANSCRIPT OF THE PROCEEDINGS. G. Mazias. 
Saul G. Marias (sworn) 


Examination by Mr. D.A.0. Wright, Junior Counsel for the 
Plaintiffs:— 
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You graduated from Harvard School with the degree of l.D. in 
1948? (1938?) 

That’s right. 

And in that year you were Beale prizeman in conflict of laws? 

That’s right. 

Immediately after your graduaticn in 1938, you were admitted to practise 
at the New York Bar? 

That’s correct. 

And you practised in New York in association with the law firm of 
Messrs. Dunnett &c.? 

That’s correct, of No. 2 Wall St., New York City. 

And you are familiar with the laws of the U.S.A.? 

I am. 

I think you have before you certain bills of sale and powers of attorney? 
—My Lord, those are the particular documents which we put in by reason 
of the court order and which enables us to put in. notarially certified 
copies of the originals—now Mr. Marias, you have already seen those 
bills of sale and powers of attorney which are in those bundles? 

Yes, I am familiar with them. 

Please look at the first power of attorney; it is in favour of ‘Thomas G. 
Corcoran and donors of that powcr of attorney are Chennault and 
Willauer? 

That’s correct. 

In your opinion, is that power of attorney valid according to American 
Law? 

In my opinion, it is a valid Power of Attorney. 

And it is drawn up in the normal forms of Powers of Attorney accorcing 
to American law? 

Yes, this is a very usual form for a Power of Attorney. 

And is it drawn up with all the requirements of the American law 
regarding validity of Powers of Attorney? 

Tt is. 

That particular Power of Attorney authorised Mr. Corcoran, inter alia, to 
sell and transfer to CAT Incorporated all their right, title and interest in 
all the property, assets, formerly owned by the Central Air Transport 
Corporation? 

That’s correct. 

And is that Power of Attorney effective to authorise Mr. Corcoran to do 
that? 

It is effective to authorise him to transfer and sell the assets to Civil Air 
Transport Incorporated. 

Now, you have before you a bill of sale dated 19th day of December, 
1949, and executed by Mr. Corcoran in pursuance of that Power of 
Attorney and you have examined that bill of sale? 

I have. 

And in your opinion, is it effective to transfer the property in tirese 
assets from the partnership of Chennault and Willauer to Crvil Air Trans- 
port Inc.? 
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It is absolutely effective to transfer the title of the property in the part- peng 
nership. Court of 
And is that bill of sale drawn up in common form according to the laws cae itd 
of U.S.A.? Jurisdiction. 
Yes, this bill of sale is in the traditional form used in the U.S.A. . No. RG 
And this bill of sale was executed according to the evidence and purports a oul 
to be so executed on the face of it in Washington, D.C.? G. oe 
continuea 


That’s correct. 
Now what is the relevant law which governs the validity of this bill of 
sale? 


The laws of the District of Columbia govern the validity of the bill of sale. 
And why do you say that? 


The basic rule of conflicts complies with the law of the District of 
Columbia being the law of the place of the making of the bill of sale 
would be the applicable law. 

And it is in evidence in this case that the intention of Chennault and 
Willauer was that the law of the District of Columbia should govern the 
validity of this bill of sale? Does that re-enforce your opinion that that 
particular law does govern the validity? 


Yes, there would seem to be no question whatsoever in view of that in- 
tent that the laws of the District of Columbia would apply. 

Now this transaction is a sale of goods in your view? 

That's correct. 

Have you got before you the law applicable to the sale of goods in the 
District of Columbia? 

T do. 

Are you familiar with it? 


IT am. 

Would you refer the Court to the relevant provisions of the law relating 
to the sale of goods in the District of Columbia—what is it contained in 
—is it in a statute or—? 

The applicable law is in the form of a statute contained in the United 
States Statute at Large Vol. 50 Chapter 48 Section 1-79 at pages 29) 
to 49. - 

Now, in your opinion, what are the relevant provisions of this law 
governing the sale of goods? 

Section 4 which is entitled ‘‘Formalities of the Contract’’ is the first 
section applicable. The sub-title of that section is ‘Statute of Frauds’’ 
and subsection (1) reads as follows: ‘‘A contract of sale or a sale of any 
goods or choses in action of the value of $500 or upwards shall not be 
enforceable by action unless the buyer shall accept part of the goods or 
choses in action so contracted to be sold or sold and actually received the 
same or gives something in ernest to bind the contract or in part payment, 
or unless some note or memorandum in writing of the contract or sale 
be signed by the party to be charged or his agent in that behalf.”’ 


Now in your opinion Mr, Marias does the bill of sale which is before 
you provide a sufficient memorandum within the provisions of Section 4? 
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Yes, the bill of sale before me definitely is in full compliance witi: that 
section. 


That is to say it’s sufficient memorandum within the provisions o that 
Section 4? 

That’s correct. 

I want to direct your opinion now to the passing of the property of these 
assets to CAT Inc. Well, what are the relevant sections? 

The relevant sections are: Section 18 entitled property in specific worcs 
(goods) passes when the parties so intend. Subsection (1) o° thet 


section reads as follows: ‘‘Whether it is a contract to sell specific or. 


ascertained goods, the property in them is transferred to the buyer at 
such time as the parties to the contract intend it to be transferred, Sec. 
tion 19 entitled ‘‘Rules for Ascertaining Intentions’’ reads as foll.ws:-- 
Unless a different intention appears, the following are rules for ascertsining 
the intention of the parties as to the time at which the property in the 
goods is to pass to the buyer. Rule 1 thereunder reads as fcilows 
Where there is an unconditional contract to sell specific goods in 1 deli- 
verable state, the property in the goods passes to the buyer when the 
contract is made and it is immaterial whether the time of payment or 
the time of delivery or both be postponed. 

Have you got the definition of the specific goods in that law? 

Yes, I do. Section 76 of the Statute entitled ‘“*Definition’’ contains a 
definition of specific goods which is as follows: ‘‘Specific goods mean 
goods identified and agreed upon at the time when the contract to sell 
or a sale is made’. 

And in your opinion are the goods which is the subject of this bill of sale 
specific goods within the meaning of that definition? 

In my opinion they are specific goods within the meaning of that definition. 


And in your opinion is that bill of sale an unconditional contract to sell — 


those specific goods? 

It is unconditional. In fact I would say there is definitely an express 
intention to pass an immediate title to the goods and the matter is not 
open to the influence of presumption. 

Then in your opinion according to that law, did the property im these 
goods pass on the execution of this bill of sale on the 19th December, 194°), 
the date of this execution? 

In my opinion, the property in the goods passed on that date. 

There is before you in that bundle of documents Mr. Marias another bill 
of sale which appears to be drawn up in a different form. Do you know 
what the purpose of this particular type of document is? 


Yes, that bill of sale is a formal bill. You will notice it is on a printed 

form, which was used in connection with the registration of the uircralt 
the numbers of which are listed on the attachment with the Unitec States 
Civil Aeronautics Administration. 

It’s executed in order to comply with the formalities of the Civil Aero- 
nautics Administration relating to registration? 

That’s very correct. 

(Those are the questions which I wish to put to Mr. Marias on thesu 
aspects in the case, my Lord)—-Mr. Wright. 
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No. 31. in the 
QUESTIONNAIRE AND ANSWERS THERETO SUBMITTED TO THE FOREIGN OFFICE Hida 
REFERRED TO IN AND EXTRACTED FROM THE TRANSCRIPT OF PROCEEDINGS, © iTony Kony 
raging 
Jurisdiction. 
‘©4. Does His Majesty's Government recognise the Republican Govern- J, 
On * 


ment of China (the Nationalist Covernment) as the de jure Govern- guestion- 
ment of China? tance, 
9. Tf not when did His Majesty’s Government cease so to recognise Office. 
that Government? 
8. Ts the Central People’s Government or any other Government re- 
10 cognised as the de jure Government and, if so, from what date? 
4. Has the Republican Government ceased to be the de facto Govern- 
ment (either at the time of moving seat of Government to Formosa 
or otherwise) and, if so, from what date? 
5. Is any other Government recognised as the de facto Government 
and, if so, from what date? 
6. What is the status of Formosa? Is Formosa part of China or is 
it Foreign territory vis-a-vis China?”’ 


The replies to the questionnaire are as follows:— 
‘©. H.M. Government in the U.K. does not recognise Nationalist 
20 Government (Republican Government) as de jure Government of 
Republic of China. 


2, Up to and including midnight January 5th/January 6th 1950 H.M. 
Government recognised Nationalist Government as being de jure 
Government of the Republic of China and as from midnight January 
Sth/January 6th 1950 H.M. Government ceased to recognise 
former Nationalist Government as being de jure Government of the 
Republic of China. 

3. As from midnight of January 5th/6th 1950 H.M. Government 
recognised Central People’s Government as de jure Government of 

30 the Republic of China. 

4. H.M. Government recognise Nationalist Government has ceased to 
be de facto Government of the Republic of China. - It ceased to 
be de facto Government of different parts of the territories of 
Republic of China as from date on which it ceased to be in effective 
control of those parts. 

5 H.M. Government docs not recognise any governments other than 
Central People’s Government of the People’s Republic of China as 
de facto Government of the Republic of China. Attention, how- 
ever, is invited to the 2nd sentence in answer to question 4. 

40 6. In 1943 Formosa was a part of the territorics of Japanese Empire 
and H.M. Government consider Formosa is still de jure part of 
that territory. 


On December 1st, 1943, at Cairo, President Roosevelt, Generalissimo 
Chiang Kai-shek and Prime Minister Churchill declared all territories that 
Japan had stolen from Chinese including Formosa should be restored to the 
Republic of China. On July 26th 1945 at Potsdam, the heads of the Govern- 
ment of United States of America, the United Kingdom and the Republic of 
China reaffirmed ‘‘The terms of Cairo Declaration shall be carried out.’’ On 
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October 25th, 1945, as a result of an order issued on the basis of consuitation 
and agreement between Allied powers concerned Japanese forces in Formos: 
surrendered to Chiang Kai-shek. Thereupon with the consent of the Allied 
Power Administration, lorniosa was undertaken by the Government of tie 
Republic of China. At present, actual administration of the island is by Wu 
Kou Cheng, who has not, so far as H.M. Government are aware repudiated 
superior authority of Nationalist Government. 


I am advised that the effect of recognition by H.M. Government as 
stated in answer to questions 1 to 5 and in particular its retroactive effect 
(if any) are questions for the court to decide in the light of those answ rs acd 
of evidence before it. Ends. Copy of letter follows by air.’ 


és ; =A 


No. 32. 
TRANSCRIPT BY THE COURT STENOGRAPHERS OF THE PROCEEDINGS RECORDED 
IN THE ABOVE ACTION. 
(The proceedings having been recorded by mechanical process namely by Wire Recorder). 


Mr. D’Almada: 


My Lord, I appear in this case together with my learned frierds Mr. 
McNeill, Sir Walter Monckton, Mr. Wright, Mr. Threlfall. Sir Walter 
Monckton has come to Hong Kong specially to assist in this case and by 


arrangement among us and with the indulgence of Your Lordship, he wil: + 


address the Court. I trust Your Lordship will have no objection to this course 
Court: Proceed Sir Walter Monckton. 
Sir Walter Monckton: 


May it please your Lordship, I am greatly indebted to the Court and 
also to my learned friends who lead me here for the opportunity of address; 
you in opening this case and I should like my first words to be words ol 
gratitude to them and to the Court for the courtesy with which I have been: 
permitted to take my part, Your Lordship will appreciate from the pleadinyss 
that this is a case in which the plaintiff incorporated company is vlaimur: 
40 aircraft which are now in Hong Kong and which were formerly part of tive 
assets of the Central Air Transport Corporation, which your Lordshiy: wil} sv 
referred to throughout as CATC; and the other assets which were the properi) 
of that Corporation. My Lord, I have anxiously considered how best 1 coula 
serve the Court in laying before you the submissions of the plaintiffs and 
that I came to the conclusion that it will probably be most convenient to 
your Lordship if I should say first of all in general terms what the nature 
of the claim is, and then explain to your Lordship how we have prevared the 
documents for your convenience and give you, after showing you how the docu- 
ments are prepared, a short history of the case in chronological order ') 
that we have both the documents and_ the facts before you; then make the 


i) 


30 


40 


submissions and then present you with ‘the affirmations, affidavits and the - 
evidence. My Lord, in that case, the first step is to say in what way this 
claim to the 40 aircraft and the other asscts of the defendant Corporate 
are claimed here. ‘The claim is made through the American partnership «f 
General Chennault and Mr. Willauer, Those two gentlemen in partnershtt, 
by a transaction of the 12th December, 1949, the Chinese National Governmert 
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Supreme 


bave to consider will no doubt be the documents by which that sale to the Court of 
American partnership was cffected on the 12th December, 1949. I said that noe How ie 
the claim of the plaintiff Corporation was made through that partnership Furiediction Hh 
because, after that sale on the 12th December, 1949, the plaintiff Corporation .~ 7 
acquired the rights of the American partnership again on the 19th December, dhanenipl at 
1949. What I have to do my best to assist your Lordship upon is tracing the Proceedings. | 
ownership of the assets of which the bulk is those 40 airplanes from the sentinued. | | 
National Government to the partnership and from the partnership to the plain- nl 
10 tiff Incorporated Company. 1 ought to say, first of all, that the CATC if 
i 


sold the CATC and its assets; and one of the matters which your Lordship will /” “e 


itself—the Central Air Transport Corporation—is an unincorporate commercial 
enterprise, wholly owned at the timc of these transactions by the National 
Government of China. Your Lordship may take the view when you sce the 
evidence that that body, the CATC, is not strictly a department of the 
Government of China and was not but it is, at any rate, wholly owned and was | 
wholly controlled by the Government and was, as it were, what in the law is 
sometimes called an emanation of the Government. On the 12th December, 
1949, when the first of the two steps was taken, namely, the sale by the 
National Government of China to the partnership, that Government—the 
20 National Government—was recognised by His Majesty’s Government as the . 
de jure Government of the Republic of China. At that date, it still had some 
territory on the mainland under its control, and it was maintaining itself as 
the Government in Taiwan which island it had administered since 1945 with | 
the approval of His Majesty’s Government. At that date, the 40 aircraft now | 
in question before your Lordship were in Hong Kong and the contract of sale 
to Chennault and Willauer of the American partnership was completed in Tai- 
wan and the purchase price of these assets was $1,500,000:00. As from if 
midnight of the 5/6th January, 1950, His Majesty’s Government withdrew 
de jure recognition from the National Government and granted it to the Central | 
30 Peoples Government. I shall show your Lordship in chronological order as we 
go through the documents the instrument by which that decision was conveyed | 
to this Court in earlier proceedings. The importance for the moment is that I, | 
in showing how the case is established, should draw your attention to the fact ith 
that it is perfectly plain from the document that the change of recognition HI: 
involved two things; first in terms, it involved that the de jure recognition 
j 
{ 
| 
| 


of the National or old Government persisted until midnight of the 5/6th 

January, 1950; and secondly, that the new Government—the Peoples Govern- 

ment—was, from that moment recognised in substitution. | Your Lordship 

will appreciate the importance of the first limb of that argument because all 
40 the transactions, about which I have to address your Lordship, took place 
in December, 1949, in a period where, upon the document, it will be claimed 
that the National Government was recognised as the de jure government by 
His Majesty’s Government and our case will be, when you have seen the docu- 
ment, that by the 5/6th January, 1950, the property in the assets here in 
question, the airplanes, the spare parts and the apparatus and so forth bad 
passed to the partnership and by them had been transferred to the plaintiff 
Corporation on the 19th December. The advent of the People’s Government 
to recognition cannot, in our submission, divest the plaintiffs of property thus 
acquired. The principle of international law for which we contend in such 
circumstances is, that recognition of the new Government does not divest pro- 
perty in the hands of those who have acquired it from the old Government for 
value. The whole point of the fact in law and in fact of the recognition of 
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the old government up to the 5/6th January, L950, is that up to then, t urd 
persons, third parties outside the jurisdiction of that Government could safely 
deal with it. It is laid down, not once but many times in the authorities, «hat 
it is an essential feature of the international system that that should be so 
and that persons who deal with the Government, which is a recognised 
Government when they deal with it, can deal with it safely and not fear hat 
any subsequent recognition of a new Government will defeat their rights alroady 
acquired. It is sometimes put by lawyers in the form that the new Govyern- 
ment succeeds, not by tithe paramount which might divest property in the 
hands of others, but by succession and representation, The essence of it is 
that the rights acquired when the old Government is recognised are rights 
which remain and subject to which the new Government succeeds by repre- 
sentation. The new Government cannot get a better claim than that which, 
at the relevant date, the 5/6th January, 1950, the old Government possessed. 
Your Lordship may think that it is as well that I should deal with that point 
as L have thus carlicr because once it is appreciated how vital is the date of 
the change of de jure recognition, the case assumes much simpler proportions; 
it doesn’t become necessary to examine in detail a great deal of author ties 
about international law and the effect of recognition. What one really bas 


to do is to sec how the matter stood on the 5th of January, 1950, as between 2 


the partics who at one time or another had property of these assets and our 
case is simple, it is this: that by the effect of the agreements made in Decem- 
ber, 1949, there was no property in these assets left in the National Govern- 
ment but that it had passed wholly to the partnership and from them to the 
plaintiff company. There is, however, before I come to the documents and the 
history, one other matter I ought to deal with. I have described the CAT! as 
an emanation of the Government and there is de jure recognition of the People’s 
Government now and therefore, as your Lordship will understand, there were 
difficulties at different stages of litigation in respect of these assets because of 
the fact that the defendants were an emanation of the recognised sover:ign 
power and that that sovereign power could not be impleaded in our Courts. 
Therefore, I think it is essential that [ should at an carly stage, though not 
of course argue it fully at an early stage, show your Lordship the Order-in- 
Council under which these proceedings can take place in spite of the fact that 
they might be held to implead a sovereign power. And, my Lord, I have 
that as a separate document—the Order-in-Council—your Lordship hasn't a 
copy or has your Lordship got one? 


Court: I have one. 


Monckton: I am taking it out of date as your Lordship will appreciate the 
foundation of jurisdiction. It is, as your Lordship sees, dated the 11th May, 
1950, and entitled ‘‘The Supreme Court of Hong Kong Jurisdiction, Order- 
in-Council, 1950.’’ Whereas evidence has been produced to the Croverner of 
Ifong Kong that 70 aireraft—any lord, I pause to say that there were other 
assets of a different corporation—-the CNAC—-with which your Jordshio is 
not concerned in this action, 1 understand that litigation pends in relation 
to that but I am not engaged in it. But the 40 with which your Lordship 
is concerned are included in the 70. ‘‘Whereas evidence has been produce to 
the Governor of Hong Kong that 70 aircraft now on the Government air-ield 
at Kai Tak, Hong Kong, are registered both in the United States of America 
and in China, and the aircraft not being State aircraft within the meaning 
of the Chicago Convention on International Civil Aviation, 1944, such dual 


10 


~- 
a 


3d 


4Q) 


bU 


10 


20 


Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3 
39 


registration is contrary to Article [8 of that Convention.’’ — [ stop there to \otonta 
say that by the Chicago Convention on International Civil Aviation, it is quzr'op 
provided in Article 18 ‘‘an aircraft cannot be validly registered in more than one He sid 
State but its registration may be changed from one State to another and those suracicton 
who signed that Convention included the United Kingdom, the United States ~ 
and China.’’ IT understand that sinee that date, the Convention has been Transcript 6: 
denounced by China but not with effect at any moment relevant for your Proceedings, 
Lordship’s consideration. I pass on to the second recital ‘‘And whereas the °7"™e4- 
ownership of the aircraft is in dispute and there are conflicting claims to their 
possession and whereas it is just and desirable that the question of ownership 

of the aircraft and a right to their possession should be decided by a Court of 

Law before they are permitted to leave Hong Kong, now therefore His Majesty, 

in exercise of all powers enabling him in this behalf, is pleased by and with 

the advice of his "Privy Council to order and it is hereby ordered as follows 

(1) in any action or other proceeding concerning the aircraft which may be 
instituted in the Supreme Court of Hong Kong after the date of coming into 
operation of this Order......... That indicates to your Lordship that this 

action began a few days after the Order-in-Council ‘‘it shall not be a bar to 
jurisdiction of the Court that the action or other procecding impleads a foreign 
sovercign state.’’ Now those words of course are not susceptible of any con- 
struction but that they confer jurisdiction upon your Lordship to determine 
ownership notwithstanding the normal immunity of a sovercign power from 


- jurisdiction. The second subsection ‘‘If a defendant in any such action or 


39) 


other proceeding fails to appear, or to put in a defence, or to take any other 
step in the action or other proceeding which he ought properly to take, the 
Court shall, notwithstanding any rule enabling it to give judgment in default 
in such a case enquire into the matter fully before giving judgment.’ Now 
your Lordship, I am of course not as familiar as I ought to be with the 
practice and procedure in your Lordship’s Court but, no doubt, as in England, 
so here there may be methods of proceeding to judgment by default if a 
pleading or appearance is not taken or put in, then judgment might go. But 
as I read this subsection, what it is saying, even though there might be a case 


. for proceeding in default, your Lordship must have evidence to enable you to 


40 


determine that a case is made out. It is the distinction between a judgment 
by default without evidence and a judgment in a case where your Lordship 
has evidence before you. 


Court: Sir Walter Monckton, what do you think the words ‘‘which he ought 
properly to take’’ mean? 


Sir Walter: Well T should read them as this; it is in a connotation of a failure 
to appear or a failure to put a defence. What it is really saying, is ejusdem 
generis with those two expressions, is saying or any other step which he would 
take in order to enable the matter to be dealt with on the merits. Tf you don’t 
appear, then the matter might not be dealt with on the merits; if you don't 
put in a defence, well then there is nothing for the plaintiffs to do, except to 
proceed to judgment by motion, it may be. There may be some other sort of 
step which he could take of that kind but, when you see any other step in a 
connotation including a failure to appear or to put in a defence. It must be 
something of the kind. 


Court: What proper steps, Sir Walter Monckton, could independent foreign 
sovereign power take as a defendant in an action? 
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Sir Walter: My Lord, the only steps he could take is to appear or to pub 1) 
a defence if he desires to submit to the jurisdiction of the Court. 


Court: He can’t be compelled to appear? 


Sir Walter: Oh no! Nor indeed to prt in a defence because the other thing 
RCE Mere iustration of the sort of word ...... sort of meaning that might 
be attached to the words about which my Lord asked me is that after 
appearance and after a defence, there might be an order for discovery ol 
documents and he might fail to take that step and thereby subject himself te 
the possibility of a judgment by default. With submission, that is really 
what is in the mind of this order—those who drafted this order. If some 
one doesn’t take the steps to enable him to challenge the case upon the 
merits, nevertheless, you must not have a judgment by default; you mist sec 
the material upon which the plaintiff says ‘T make out a prima facie vase. 
It isn’t of course someone neither appearing or defending nor doing an. thing 
else can have facts assumed before him; it is that T must give you the facts 
upon which your Lordship can act. That then, is the first section of the 
Order-in-Council. 


Court: I am not very happy, Sir Walter Monckton, about “‘impleads « 
foreign sovereign state.”’ 


Sir Walter: In subsection ...... 
Court: Subsection 1. 


Sir Walter: Yes. Lt shall not be a bar to jurisdiction of the Court that the 
action or other proceedings impleads a foreign sovereign state. Wel, miv 
Lord, I suppose in the ordinary use of language that means that it makes 
a party to the litigation a foreign sovereign state which normally, if o 1 did, 
one would put it into it because the sovereign state would say “‘1 choose not 
to appear’? and your Lordship will do nothing about it. 


Court: Quite. But it doesn’t mean any whittling down of the rights, the 
legal rights of foreign sovercign states? 

Sir Walter: My Lord, I submit it only means this and one will be anxious. 
your Lordship will be anxious, to treat it as limited to the subject matter 
of the Order-in-Council, the well-established immunity which a soverei2n 


power entertains. It is not, as it were, touched except in relation to the 
ownership of the chattels here. It cannot, of course, compel a severeigr powe) 
to appear or defend or take any other steps in the proceedings. ndecd 


sub-paragraph 2 of this section implicitly assumes that, it postulates a case 
in which the sovereign power docs not appear before your Lordship. = What 
it is saying is you shall still have jurisdiction even though the sovereign powe! 
prefers to take its stand upon its immunity. It is really, if T may pit it i 
your Lordship in this way, what I submit the Order-in-Council is doing 's 
putting upon the Court the duty of deciding this ownership whether or not 
that immunity is claimed whereas your Lordship would be very likely to say. 
as I understand was said in this Court before, that while that immunity 
remained and covered the subject-matter of such a claim as this, you coulda” 
entertain an action. In other words, it enables your Lordship to derermine 
ownership notwithstanding the absence of the other party which is in cifec. + 
sovereign power. But, of course, it doesn’t seck to compel the sovereign power 
to take any part in the proceedings. As I understood your Lordship’s questor 


Sty 


1) 
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to me, it really was this, that it doesn’t. Tam not secking to say to your J” Me 
Lordship that the immunity save in respect of a determination of the ownership Court of 
of these assets is in any way impaired; and the Order-in-Council continues, 77 Kors 
paragraph 2. ‘“‘Tf at any time after 21 days from the date of the coming Sariediclien 
into operation of this Order the Governor is satisfied that no action or other J, 
proceeding is pending to which sub-section | of section 1 of this Order apples, Transcript of 
and in which or as a result of which the ownership of the aircraft or right Preceeding:.. 
to the possession thereof is likely to be finally determined, the Governor shal] ©" 
by order published in the Gazette refer the questions of ownership of the air- 
10 craft and right to the possession thereof to the Court for determination. On 
any such reference, the Court should enquire fully into and determine the 
question notwithstanding reference may implead a foreign sovereign state.”’ 


The importance of that section is simply this, that the obligation is being 
put upon the Court to determine whether or not an action is brought. — It 
is only for that purpose I read it because here the action was brought on the 
19th May, 1950, that is, within the 21 days. And that, T submit, assists 
one in reaching the conclusion, if T may say so-~-L respectfully submit was in | 
vour Lordship’s mind—about the necessity of limiting any departures from : 
immunity. It is obvious that the authors of this Order-in-Council had in 
20 inind two things: (1) that immunity in general must remain but in the other 
it was necessary to determine the ownership of these assets, whether or not 
an action was brought for reasons of policy into which we don’t, of course, | 
enquire. 
| 
! 


Then section 3. ‘‘Any person claiming ownership or right to possession 
of any of the aircraft and aggrieved by the decision of the Court in an action 
or other proceeding or reference may appeal therefrom to the Full Court and 
from thence to His Majesty-in-Council, and such an appeal shall lie notwith- 
standing such person has not taken any part in previous proceedings.’ Your 
Lordship will see that is a very unusual provision and it would enable, if : 
20 they so desired, those who stand behind the defendants in this suit, to refrain 
from appearing in your Lordship’s Court, refrain from appearing in the 
Supreme Court on Appeal and yet appear in the Privy Council on the final 
appeal before this matter is ultimately determined, if an appeal is lodged. 
But what it really is doing, if [ may say so, carrying out what 1s in your 
Lordship’s mind, that you will only depart from the strictness of immunity 
to the least possible extent essential to give this ownership to them. It is 
saving, well, even if you don’t, as an ordinary litigant would, appear in’ the 
first or the second Court, you would even then be entitled to appear in the final 
Court of Appeal and that shows the limits to which they will go while main- 
40 taining the necessity of determining ownership to avoid impinging upon the 
old doctrine of immunity. Well then Section 4 describes ......... 


Court: One minute, Sir Walter Monckton, what is the purpose of the difference 
, pur} 


‘fal imino A 1 or 20] eye 
claiming the ownership or right to possession - 


Sir Walter: Well one can imagine a case, my Lord, in which, without having 

acquired under a contract the ownership of goods, one had acquired a right to 

possession and a right to immediate possession. But in this case, I don’t 

think your Lordship will be troubled by any such distinction because I am 

secking to show to your Lordship when I come to the documents that their 

effect, by whatever law may turn out to be relevant, was to pass the property 
50 and therefore the right to possession as well. 
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Court: How would you suggest Sir Walter Monckton to this Court to regare 
the decision of the Full Court receiver action. Is that going to be ‘inding 
upon me? 


Monckton: Well my Lord, it won’t, [ submit now the cause your Lordship 
is bound to determine is the question which the Full Court desisted in deter 
mining that is namely the ownership that the one thing the Order-in-‘ounci: 
compels or secks to compel your Lordship to do is to determine the very questior 
which the Full Court said on that material and in the circumstances which | 
must deal with later, they would ......... 


Court: Does it go that far, Sir Walter Monckton? Surely it empower- me tv 
find out if this particular applicant has proved a right to ownership. I take 
it that it would require proof? 


Monckton: That will require proof. 


Court: If I find that this particular applicant has not proved his case the 
matter still remains-in the air to be dealt with under Section 2. 


Monckton: Yes, my Lord. [ submit that in the result if your Lordship 
determine this action against me, reference will be necessary under <, 
references not altogether easy to conduct. I assume though I shall n> doub: 
not be concerned with those difficulties, it is because one would have to sce 


someone else who claims ownership and if the other party (if there could be 2 


another party) to these proceedings still desires not to come to your Lerdship. 
your Lordship would not have very much assistance. 


Court: That is so Sir Walter Monckton. I cannot sec that in those sircum- 
stances that anything at-all could be conclusive in this Order-in-Council 


Monckton: I sec that difficulty my Lord and I hope to enable your Lordship 
to resolve the case without being left it. J had better perhaps draw your 
attention to Section 4 because it refers to jurisdiction ...... the powers you" 
Lordship has. The purpose of an action and other proceedings or reierenve:s 
or for the purpose of appeal which may be in accordance with section © of this 


‘Order. A court shall have powers to hear evidence, summon witnesses, to tuke ¢ 


evidence on affidavit and to call for the production of documents to give suicit 
directions as it shall think fit to enable justice to be done and in particula: 
without prejudice to the gencrality of the foregoing power to give directions 
as to the conduct of hearing of the action or other proceedings or reference 
or appeal as the case may be us to persons who may be parties thercio may 
be heard therein and as to the time within which any step therein is to be 
taken to provide for the service of any document whether inside or ov tside ol 
Hong Kong (Your Lordship will see that power was used by the judges of 
this Court) subject to the provisions of this Order and to the directions of ihe 


Court under the section (a) the existing law and practice relating to ewil 4 
_proceedings in Court to apply as nearly as may be to an action or other pro- 


ceeding or reference (b) the existing law and practice relating to appeils from 
the decision of Court in a civil matter shall apply as nearly as may be to any 
appeal which may be brought to the Court under Section 3 of this Orcer. 
Then Section 5—This is what lays the duty upon the Governor dealiig wits 


the matter, until the decision of the Court. Until the Governor 1s satistied 
that ownership or right to possession of the aircraft have been final] + deter- 
mined (that looks forward to possibilities of appcal when the time for appeal 


1) 
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passes). The aircraft shall remain in Hong Kong and the Governor may give /" ihe 


Nuprenve 


such directions and take such steps whether by way of detention of the Court of 


aircraft or otherwise as shall appear to him necessary to prevent their removal ere 
ee 


and to ensure their maintenance and protection. = When the Governor 18 Jurisdiction. 


satisfied that ownership or right to possession has been finally determined he 77 


; = ati ; No. 32. 
may give such directions take such steps as appear to him to be necessary tO Transcript o: 
- give effect to the decision of the Court. (My Lord, I pause there—that rather Proceedings. 


iustrates that something Your Lordship put to me about the distinction be- cnn’ 
éween ownership and the right to possession. What, of course, politically 
no doubt the Order-in-Council was most concerned with was that somcone 
should be decided to have the right to take these aircraft now whether by right 
of ultimate ownership or some other immediate right to possession. No doubt 
that is why both are put here). Section 3—If any person fails to comply 
with any of the directions given by the Governor under this section he shall be 
guilty of an offence and shall be liable on summary conviction to a fine not 
excecding five thousand Hong Kong dollars or to imprisonment for a term not 
exceeding six months or to both such fine and such imprisonment. (1 don't 
think T need trouble your Lordship with the interpretation of the provision) . 
Your Lordship will sec that under the powers of section 5 of that Order His 
Excellency the Governor made directions entitled ‘‘The Aircraft, Detention, 
Maintenance and Protection Directions of 1950’’. Took down to paragraph 3 
of those directions:—The director i.e. the Director of Civil Aviation Depart- 
ment—shall with effect from the appointed time cause the aircraft to be detained 
upon the aircraft premises and the Director (sce paragraph 4) with effect from 
the appointed time shall provide for the due maintenance of the aircraft and 
sec 5, shall from and with effect from the appointed time take and maintain 
all measures reasonably necessary and suitable for the protection of the aircraft 
upon the aircraft premises. (That is the provision preventing any one from 
entering). I only mention that because under the Order which founds the 
jurisdiction that obligation had been carried out by His Excellency the Governor. 
Now my Lord I thought it right at the outset to show Your Lordship the 
foundation of this jurisdiction that I would like to turn aside now to deal with 
the matter in chronological order I wanted to tell your Lordship—I beg your 
Lordship’s pardon? 


Court: This is a remarkable document. 


Sir Walter: My Lord that is certainly an unusual document, but fortunately 
for me my Lord it is a plain document and in its essential directions inescapable 
and with its policy I am not concerned, My Lord when I come to deal with 
the facts and proceedings in the case L wanted to tell your Lordship how I 
have tried to get it into compartments. There are a munber of affidavits with 
a number of exhibits and subject to Your Tordship’s judgment and experience, 


- T have always found that rather a tiresome thing unless the documents are in 


50 


bundles in chronological order and numbered. Your Lordship will find we 
have done this, we have got a bundle A which is the proceedings in order 
of dates; A bundle B. which is a copy of all the affidavits shorn of their exhibits 
which will be read in due course to Your Lordship. A bundle C also num- 
bered and in order of date which includes the agreement which I rely upon 
which is called a Bill of Sale which transferred the assets from the partnership 
to the corporation in America and then a bundle 1) also in order of date and 
numbered which is the correspondence and parts of agreements and powers of 
attorney and so forth. And I think it will be found convenient if I deal in 
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opening the matter with the documents pertaining from bundle to bundie ir 
order of date. I can start at the 9th November, 1949. By that date the 
CATC which was, as I have described it, a Chinese state-owned commercia’ 
enterprise was already and had been for some time operating commercis! air 
transport in the Republic of China and elsewhere and already maintained aun 
air base in Hong Kong. The affidavits will show your Lordship that by this 
date the 9th of November 1949 the National Government of the Republi bad 
moved its scat of government to Chungking and that in pursuance of Crders 
of Government authorities that is the Chinese Government authorities, 
the CATC had moved its whole organisation to Hong Kong. The Proceedings 
which have taken place in the Court and which I shall refer to shortl, will 
also satisfy your Lordship that at or about this time a number of employees on 
the executive and technical staff of the Corporation were taking orders fron 
what has become the People’s Government and not from the organs of the 
National Government with the result that the authorities put in bv the 
National Government were unable to get in touch with or control the aircraft, 
or the use of them. So on the 24th of November, 1949, (all this of course 
being in the year when the National Government was recognised) the Corpora- 
tion—the CATC ...... 


Court: That is the government recognised de jure and the People’s Government + 


de facto. 


Monckton: There was no recognition of course of the People’s Gover iment 
at that time. 


Court: No recognition? 


Monckton: No. The Corporation through the Minister of Communication: 
of the National Government started proceedings which are on the file of this 
Court No. 518 of 1949. Iam not going to ask your Lordship to look at the: 
now, ‘it is only a matter of history—-we may have to look at them at « later 


stage. Those proceedings were for an injunction against what I might 


describe as the defecting employees. A named number of them were treatec : 


as defendants for the purpose-—an injunction to restrain them from er tering 
on the property of the Corporation, and from interfering with the control of the 
corporation by its duly constituted officers. That injunction was grarted ex 
parte. On the following day the 25th of November, 1949, the defend: nts in 
that action No. 518 of 1949 issucd a summons for the detention and prese? vation 
of the property of the Corporation pending the hearing. And an order wets 
made accordingly. I mentioned those in order of date, I have not dealt with 
the details for the moment. Now I come to the first of the contractua’ docu- 
ments as between the National Government and the partnership. That is the 
Sth of December, 1949, and it is the first page of bundle C. That is an 
important document in this case and so if I may I shall read it, it is dated 5th 
December 1949 and addressed to the Minister of Communications in the Na- 
tional Government and, as Your Lordship will find on page 4, signed by and 
on behalf of Chennault and Whiting Willauer, by both of the partners and 1 
is in these terms: 


“Your Excellency, This letter is written to confirm our mutual agreement 
that whereas (a) the National Government of the Republic of China (her 
inafter referred to as the Government) is the legal and beneficial owner of 4) 
the outstanding shares of stock of the Central Air Transport Corp ratios 
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(hereinafter referred to as CATC) and 80% of the outstanding shares of stock  /* tHe 


" : Se aie : : ‘ i Supreme 
of the China National Aviation Corporation (hereinafter referred to as Court of 
CNAC) —_ Liang Kong 


Griginal 
Court: I don’t want to interrupt but was it not a fact that there was no Juradtetion. 
stock in the CATC? No. 32. 


Monckton: No that really must be an ownership of the assets because Your aoe unite 
Lordship will find in the affidavits that although there was no stock at all continued. 
the Government in fact owned the enterprise that is why I described it rather 
not as a department but as an emanation. Tt is the Government—the pro- 
perty of the Government directly. 

Court: The purchasers didn’t appear to know that? 

Monckton: They didn’t appear to have appreciated that there weren't neces- 
sarily any such shares. Anyhow they wouldn’t get anything under that. 
They could get all the assets. 

Court: Yes, quite. 

Monckton: And (b) whereas we the undersigned Chennault and Willauer 
(hereinafter so referred to) desire to purchase and operate the physical assets 
of the said CATC and CNAC and to acquire the shares of stock (Well, in their 
desire to frustrate it in respect of the CATC and CNAC held by the Govern- 
ment). (c) these physical assets a major part of which are now located in 
the Colony of Hong Kong are now subject to various injunctions issued by the 
Supreme Court of the said Colony of Hong Kong with the result that the said 
CATC, CNAC have been forced to cease their operation; and the said physical 
assets have materially decreased in value (one of the disadvantages of the 
aircraft is that when they are on the ground they may not cat their heads off 
but they cost a lot and get no better). 

Court: They do. 


Monckton: And (d) the Government is unwilling to sell or otherwise dispose 
of the said physical assets or stock except for the most binding assurances 
that after such sale or disposition they will not be used in anyway for the 
benefit of or the carriage of passengers or goods within or to or from the Com- 
munist areas of China.—Your Lordship sees that at this stage not the whole 
of the mainland had been under the control of the Communists and as Your 
Lordship appreciates throughout December we are treating of a time when the 
National Government was recognised de jure and no other Government 
recognised and there was nothing improper in this. 

Court: At this time, Sir Walter Monckton, where was CATC situate— 
Shanghai? 

Monckton: CATC was in Hong Kong. 

Court: Hong Kong by this time? 

Monckton: By the 9th of November they had been moved here. (e) The 
Government is concerned and anxious to secure the future of the loyal staff 
members of the said CATC and CNAC. The Government is particularly 
anxious to sell the physical asscts at the start of the said CATC and CNAC 
to Chennault and Willaucr, because of the trust and confidence it imposes in 
them by virtue of their loyal and devoted service during the war of liberation 
to China and the cause of the United Nations because the Government 
recognised that Chennault and Willauer have amply demonstrated their ability 
to operate efficiently air transport services because the Government is confident 
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cae that Chennault and Willauer will always use their best efforts to ensur- that 
Court of the assets will never be used for the benefit directly or indirectly for the Com- 
rng munist arcas of China rather for the usage and furtherance of the anti-Communist 
Jurisdiction, CLUSC. Now thercfore it is agreed as follows. (Now your Lordship mav find 
No. 32, % Misprint in the next paragraph, it is a slip of typography). The Govern- 
Transcript of Ment agrees to cause the said CATC and the said CNAC to sell and Cher nault 
Proceedings, and Willauer agree to buy all the physical assets and such stock as is owned 
penne: by the Government of the said CATC and the said CNAC free and clear ot 
encumbrances for the sum of United States currency 1,500,000 dollars on the 
case of the CATC assets and the sum of United States currency 2,000,000 10 
dollars in the case of the CNAC assets and for further consideration re erre: 
to herein. (2) Chennault and Willaucr agreed to pay the said purchase price 
as follows: By issuing to the said CATC three joint promissory notes num- 
bered serially each in the sum of United States currency 500,000 dollars 
payable to bearer without interest subject to the terms and conditions set forth 
in the form of note attached to the letter (Your Lordship sees, pausing ther: 
what was contemplated at that stage was three joint promissory notes. In 
fact that was changed in the end to four joint promissory notes of 35:),000 
dollars cach amounting to the same sum but spread over a longer period and 
the reason why that was suggested and accepted is that if Your Lordship look: 26 
back to paragraph (a) on page 1 that the National Government was de whing: 
with two lots of assets, interests in CATC—100% and 80% interest in the 
CNAC. Well, the other 20% was being held by Pan American All ways 
Corporation. In the end, these purchasers were to buy the whole of it which 
meant a larger sum in total and it was arranged that this should be spread 
instead of by three promissory notes over three years by four over four \ears 
Then 2(b) by issuing CNAC—(I want to tell your Lordship that that o! 
course is covered by the affidavits which Your Lordship will read). By 
issuing CNAC three joint promissory notes (I don’t think I need trouble your 
Lordship with the details of that as that is not in this action but (ec I’) 3 
read—5th line on page (3) by causing to be organised a corporation or cor. 
porations or other legal entities under the law of such country or countries or 
place or places Chennault and Willauer shall they select to which corporation 
or corporations or legal entities Chennault and Willauer shall transfer the saic 
physical assets shares of stock of the CATC and the CNAC in consideration 
of which the corporation or corporations shall issue its or their promissory notes 
payable to bearer without interest in substitution for the aforesaid notes jcintly 
issued by Chennault and Willaucr. The said substitute notes shall be in the 
same amount and substantially subject to the same terms and conditions as 
the notes of Chennault and Willauer for which they are substituted exce sting 
only that such corporation notes shall not be limited to payment out of the 
said physical assets of the CATC and the CNAC and which shall be fully 
payable out of the assets of any nature belonging to the new corporation o1 
corporations or legal entities. (Well now what your Lordship sees that what 
was contemplated was—promissory. notes to be drawn but payable only out 
of the assets by the partnership.’’ But later a substitution of a promissory 
note with the incorporated body behind it in their place. In truth, what 
happened was that the corporation was formed immediately and bv the LOth 
of December was in a position to give the promissory note direct--anc did 


— 


so, so that the substitution never had to take place, the promissory nates were 50) a 
issued by the corporation direct. Your Lordship will see that, don’t you? 
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Court: Well did the corporation issue promissory notes purporting to buy the J? te WE 


Supreme 

assets of CNAC? Court of 

Hong Kona 

Monckton: They gave promissory notes binding anything they’d got, ordinary ,07gine 
Y8 I y eae 8 Mary 

promissory notes payable on demand on dates of course spread over the four 

years as the original ones would have been. ‘They didn’t in any way exclude eee bal 

’ ‘ A : sript a 

recourse to the end. Now my Lord J don't trouble you with (8) except Just Proceedings 


| 

| 

| 

to describe it. It gives an option after the organisation of the new corporation continued. | 
| 


wrisdiction. 


the holder of the promissory note is to take interests of a different kind but 
that never was operated: and so we necdn’t trouble. If you look at page 4 
10 however, paragraph 4, Chennault and Willauer agree to use their best efforts 
and to do everything within their power to reduce the said assets to their 
possession and absolute control. Section 5 the Government agrees to use its | 
best efforts to do everything within its power to assist Chennault and Willauer 
to reduce the assets to their possession and absolute control. Chennault and 
Willauer agree that the assets shall not be used directly or indirectly for the 
benefit of or for the carriage of passengers or goods within, to or from the 
Communist areas of China. Chennault and Willauer agree to use their best | 
efforts to continue in their employment as many of the local employees and HT 
staff members of the said CATC and CNAC as is reasonably possible and to | 
20 dispose of the rightful claims of Pan American Airways if any approved in the | 
case of CNAC (They had none in relation to these assets). And then this tl 
letter and promissory notes and bills of sale issued to hereunder contain the I 
[ 


whole and entire agreement between the parties. If this letter meets with 
your approval and agreement, will you kindly sign and return to us, enclosed 
duplicate copies. Then your Lordship sees on the left-hand side of the letter 
at the bottom ‘‘The above terms accepted and approved.’’ (sd.) Nih Chun 
Sung the Deputy Secretary General of the Executive Yuan concurrently Chair- 
man of the Board of Directors of the CNAC on the 30th and Liu Shao Ting, | 
Vice Minister of Communications, and concurrently Chairman of the Board of l} 
80 Directors of the -CATC on the 12th December, 1949, and one of the deponents 
to affirmations will be the signatory to that letter on behalf of the CATC. So, 
my Lord, there’s the letter of offer and the acceptance at the foot, the letter 
of offer of the 5th December and the acceptance of the 12th of December. 
My Lord there is another letter of the 12th of December which is the next 
document in order of date which is in bundle D. It isn’t a document, which 
constitutes the agreement—it confirms it. | Your Lordship has bundle D at 
page 7—that’s a letter from the Premier Yen Hsi Shan to General Chennault | 
and Mr. Willauer of the 12th of December written from Taiwan. It says : 
“Dear Sir, we take pleasure in notifying you that your offer to purchasc 
40 CNAC and CATC has been accepted by the highest authority of the Govern- 
ment of the Republic of China. The Government of the Republic of China has 
sold and transferred to you, you are now the sole owners of, all the assets, 
airplanes, spare parts, machinery, tools, and other property of whatsoever 
nature of CNAC and CATC including also all the shares of stock or other 
evidences of ownership in CNAC and CATC held by the Government. This 
sale and transfer has been made to you in consideration of promises and under- 
takings heretofore made by you. It is hereby certified to you that the 
foregoing action. is final and complete. We have instructed the Minister of 
Foreign Affairs to make all necessary certification of this sale and transfer 
50 to any foreign governments upon your request. We have further instructed all 
officials of the government to execute any necessary documents required by 
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you as evidence of your ownership and title (then there is a note to say thai 
this English letter is legal and true and any Chinese version is but a 
translation of it.) That is not in itsclf a contractual doctuiment---it is the 
confirmation of it. The first two documents which IT have dealt with, the 5:) 
of December and the acceptance of it on the 12th—that is the first contract, 
thus confirmed. J am giving vour Lordship in opening the substance, that’s 
the first check. Now my Lord we turn to consider how from the partr ership 
—I am not making my submissions right here, how from the partnership 1 
went on to the plaintiff corporation. My Lord in the bundle C at pages 5 to & 
we get (I am not going to trouble you with the authentication of it) a power 
of attorney from the two partners Chennault and Willauer to Mr. Corcoran 
giving him authority as agent to sell to the plaintiff corporation. The docu- 
ment on page 5 is merely a notarial certificate of what follows on page 6 and 
the material document is page 6, that is, “‘Know all men by these presents 
that the undersigned Chennault and Willauer a partnership (then it describes 
it) do hereby make constitute and appoint Thomas G. Corcoran (the eddress 
was in Washington) their truc and lawful attorney in fact for and on their 
behalf to bargain, sell and transfer unto Civil Air Transport Incorporated ‘a 
Delaware Corporation) its successors and assigns all their right, tite and 


interest in and to the following described properties: (I pass over No. i % 


because that is dealing with the CNAC). I now go to No. 2 “All the pro- 
perty and assets, real personal or fixed, tangible or intangible of whatsoever 
kind and wheresoever situated including without limiting the generality of the 
foregoing all airplanes, spare parts, tools, machinery, real estate, leases, con- 
tracts (I necdn’t read the rest) formerly owned by the CATC us of the 12th 
December 1949 all the aforesaid property and assets having on that day been 
sold and transferred to Chennault and Willaucr, sole owners, by deed of the 
Government of the Republic of China. The undersigned bereby authorise 
their said attorney to execute and to deliver for and on their behalf any or all 
bills of sale and so forth. My Lord they do it in America by a bill of sale 
instead of an agreement or by a decd. In the same bundle pages 9-12 we 
give the Bill of Sale. The effective document is at page 10; again the Cer- 
tification precedent. And ‘‘Know all men by these presents, that on this 19th 
day of December, 1949, Chennault and Willauer, a partnership for ind in 
consideration of unconditional bearer notes in the sum of $3,900,000 United 
States currency, to be issued by Civil Air Transport Inc., a corporation 
organised and existing under the laws of Delaware, and for other good and 
valuable consideration, do hereby grant, bargain, convey, assign, transter and 
set over, unto Civil Air Transport Inc., its successors and assigns, all their right, 
title, and interest, in and to the following described property.’’ Again | leave 
over (1) which is CNAC to (2). ‘‘All the property and asscts.......’ ard then 
the various kinds of property are described including the airplanes and spare 
parts and I drop four lines ‘‘formerly owned by Central Air Transpo:t Cor- 
poration, as of December 12th, 1949; all the aforesaid property and assets 
having on that day been sold and transferred to Chennault and Willauver as 
sole owners by decd of the Government of the Republic of China."" New 
that following the language of the Power of Attorney, that is the instrument 
called the Bill of Sale by which the partnership transferred to the mcorporated 
plaintiffs, their interest in these assets. My Lord I go to keeping to the 
chronological story and I am going through it now. Page 14 of the same 
bundle, the Power of Attorney under which Chennault and Willauer authorised 
Corcoran again as their agent to do all that is necessary to satisfy the requ: 
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ments of the Civil Aviation Administration Department of the United States 
as towards getting registration. On page 14 ‘‘We’’ that is, these two, ‘appoint 
as our true and lawful attorney, Thomas G. Corcoran of Washington, to act 
for us and in our stead in all matters involving any property or assets of wy 
nature whatsoever and more particularly involving aviation, aircraft, aircraft 
equipment etc. ...... "and one sees three lines lower ‘‘and we hereby order 
our said Attorney to do and perform all acts of any kind whatsoever in con- 
nection with said property or assets including conveying, mortgaging or 
otherwise encumbering, obtaining registration or airworthiness certificates and 
so on.’ That is a Power of Aitorney to him under which he acts on the 
pages 15 and 16. The effective page really is 16 by getting under the Depart- 
ment of Commerce, Civil Aeronautics Administration a Bill of Sale through. 
This is really only history. Your Lordship sees about four lines down ‘‘this 
19th day of December, 1949 docs hereby sell, grant, transfer and deliver all 
of his right, title and interest to the Civil Air Transport Incorporated ...... 
and if one drops down about seven more lines the name of the seller is given 
as these two gentlemen. This is simply the document called the Bill of Sale 
executed in order to obtain registration. It doesn’t affect the contract which 
already had been made on that date. The next matter of importance is in the 
bundle D at page 9. This is dated the 28th of December, 1949, and is a letter 
from the Chinese Ambassador then to Mr. Bevin of the Foreign Office, 
Secretary of State, notifying him of the transfer to the partnership. In these 
terms “Your Excellency, Referring to my note of 25th December, I have the 
honour, under instructions from my Government, to inform your Excellency 
that after all the shares and assets owned by the Chinese Government in the 
CNAC and the CATC have been sold to the American citizens Mr. Chennault 
and Mr, Willauer, Mr. Ne Kwing Sing, Assistant Secretary General of the 
Executive Yuan, have been authorised by the Executive Yuan to take charge 
in Hong Kong of all legal proceedings in which the two corporations are 
involved as well as all other matters relating to the two corporations, and 
that Mr. Ne Kwing Sing has been duly authorised to sign all relevant documents 
required to be signed by the concurrent Minister of Communications, General 
Yen Hsi Shan, as well as to exercise all powers in dealing with all matters 
relating to the two corporations.’’ The importance of the document is only 
this, it is an official notification by the Chinese Ambassador to the Foreign 
Seerctary in England of the transfer of the assets owned by the Chinese 
Government in CATC to the American partnership which had taken place 
some sixteen days before. My Lord, on the next page, on the 31st December, 
1949, we get a letter from the plaintiffs partnership to the Premier and Vice 
Minister of Communications with the four promissory notes which I have 
explained to you totalled $1,500,000. ‘Your Excellency, (to the Premier and 
Vice Minister). We enclose herewith four promissory notes dated 18th 
December 1949 of Civil Air Transport, Inc., a Delaware Corporation, payable 
yearly over a period of. four vears totalling $1,500,000, the same being full 
settlement of all our obligations in connection with the purchase of the stock 
and all assets of whatsoever nature of CATC as per our offer of 5th December 
1949 which was accepted and upon which transfer deed of 12th December 1949 
was based. It is our understanding that with the delivery of these promissory 
notes to you we now have taken all steps required as to payment.’’ and then 
your Lordship sees ...... 


Court: What do they mean by the ‘‘transfer deed of 12th December, 1949?"’ 
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Monckton: Well [ think it is merely a description of the agreemem con 
stituted by the acceptance by the endorsement on the original document. On 
the succeeding pages, my Lord, you will find the promissory notes drav nthe 
first year after date-—payable year after date—-and so forth spread over the 
four years and they are promissory notes payable to bearer and no restricticr 
as to the assets from which they would come. They my Lord in the same 
bundle at page 15 on the 4th January, 1950, the Ambassador—-the Chines 
Ambassador in London—again writes the Foreign Secretary. He said thes 
“Your Excellency, Referring to and supplementing my note to Your Excellency 
dated 28th December, 1949, I have the honour under cable instructions from 
my Government, to certify as follows:— 


1. The 20% share interest in China (Chinese) National Aviation Corpor. 
tion (CNAC) formerly owned by Pan American Airways Corporation hes 
been purchased and transferred to Civil Air Transport, Inc., a 1 nited 
States Corporation. 


2. The formal corporate name of the Chennault and Willauer corporation 
referred to in my note dated 28th December, 1949, is ‘‘Civil Adr 
Transport, Inc.’’, and you are requested to be good enough to take note 
of the same. 


3. The Government of the Republic of China has, for good and valix cor- $ 


sideration heretofore given to and received by it, sold and transfer-ed to 
Civil Air Transport, Inc., and Civil Air Transport, Inc. is the sole and 
complete owner of, all the assets, including airplanes, spare parts ctc. cf 
CNAC and CATC including also all of the shares of the stock or other 
evidences of ownership in CATC formerly held.by the Government of the 
Republic of China and all of the shares of the stock ete., of the CNAC 
similarly so held. 


4. The foregoing attion is final and complete. 


As the Court in Hong Kong before which litigation is pending will, we are 
informed, recognise the validity of the above transfer and ownership ...... 


Court: A somewhat startling statement, Sir Walter, before the Court has 
considered it? 


Monckton: Yes, my Lord, it will want some certification which no doubt my 
Lord in some of these cases one does have to ask the civil power to nete is 
by facts which they recopnise ...... 


Court: Indeed, yes? 


Monekton: ...... but as the Court in Hong Kong before which litigatiin is 
pending will, we are informed, recognise the validity of the above transfer 
and ownership only when it has received evidence in the form of a certifica- 
tion thereof made by the Chinese Ambassador in London to His Majesty’s 
Foreign Office and certified by His Majesty’s Foreign Office, it is urgently 
requested that His Majesty’s Government will be good enough to make full 
certification to the Colonial Secretary and the Court in Hong Kong as soon 
as possible.of the foregoing and also of my note to you dated 28th December 


Lo 


30 
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149. ‘Phe authority to Mr. Ne Wwing Sing referred to in my note became J" Mh 
effective after the above transfer, and is in full foree and effect.”’ Cae al 
; . flong A ong 
My Lord, however accurate or inaccurate that was, he was only saying ‘We | Origin 
understand we have to give you notification’. Well at any rate my Lord that ““7#dievom 
gets us to the 4th January, 1950 and on the 5th January, 1950 an action — No. x 
No. 6 of 1950 was brought by the present plaintiffs—their first action-— Pa 
against Chennatlt and Waillauer for delivery up of the assets sold on the 19th eontinued. 
December. I need only to summarise this. An appheation was made in that 
action, the first of two appheations for a recei is was for one receiver 
10 —and that application was made in circumstances, as your Lordship sees, when 
the defecting employees, as 1 have called them, who had been defendants in 
the other action were not before the Court. The only people before the Court 
were Chennault and Willauer and the application failed. That was an 
application heard by Mr. Justice Williams. Then, my Lord, on midnight 
of the 5/6th January 1950 Tis Majesty’s Government recognised the Central 
People’s Government of China as the de jure Government of China as from 
that time. Now I come in a moment to show vour Lordship what was certified 


by the Colonial Secretary here in relation to this ...... 


Court: Yes ...... 


20 Monckton: On the 20th January 1950, in action No. 6 of 1950 the one which 
the plaintiffs had just begun, the plain tiffs apphed to join defecting employees 
as third parties so as to get them before the Court. That application was 
granted. And a second application was made in respect of the appointment 
of two receivers, the third parties now being present and opposing. 


The application dealt with assets of CNAC as well as CATC. I am not 
troubling you with the judgment in full at the moment, but I can actually 
summarise it as follows: It first dealt and separately dealt with CNAC and 
in respect of that the Court refused a receiver upon three grounds. — First, 
they said, the appointment of a receiver would, in effect, implead a foreign 

30 sovereign state. That was because the third parties then said that they were 
in possession on instructions of the Central People’s Government. Secondly, 
the Court said that in respect of the CNAC assets, the plaintiffs had not at 
that time made out a sufficiently strong title; and thirdly, they said that the 
real parties behind the third parties, that is, the Central People’s Govern- 
ment, were not before the Court. If and when it becomes necessary to look 
at the judgment, it might be convenient to your Lordship to know that the 
first of those three points is dealt with at p.G and the following pages and 
the second and third points at page 15. Then that is the CNAC partics. In 
respect of the CATC, which is much more likely to your Lordship, all that they 

40 said in a very short Judgment referring to what they said in CNAC was, that 
it was enough to say that it would implead the forcign government. 


Court: Did the Court make any finding of fact in coming to that conclusion? 


Monckton: About the pleading? T think they just said that it would in the 
light of the circumstances involved. My Lord, in the course of the judgment, 
there is set out a questionnaire which the Court put to the Government of the 
Colony and of replies which were made. I had them taken out and put in a 
separate document. It might be convenient for your Lordship. — As that. is 
going to be obviously material, it might be convenient that I might read it 
now that I have come to it. The first question to the Government was: 
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Py the = Q. Does His Majesty’s Government recognise the Republican Government’ 9! 
wuprem i ol : ‘ ~ 
Cont of Ghina (the Nationalist Government) as the de jure Government of Chine. 
a ee And the answer was: 
Jurisdiction. A. FILM. Government in the United Kingdom does not recognise ationalist 
No. 32, Government (Republican Government) as de jure Government of Reputi: 
Transcript of of China. 
Proceedings, 


continued. And the second question was: 


Q. If not, when did His Majesty’s Government cease so to recopnise thai 
Government? 


A. Up to and including midnight January 5Sth/January 6th 1950 H.M. 10 
Government recognised Nationalist Government as being de jure Goverr- 
ment of the Republic of China and as from midnight January 5ti/Januairy 
Gth 1950 H.M. Government ceased to recognise former Nationalist 
Government as being de jure Government of the Republic of Chine. 


Then 3: 


Q. Is the Central People’s Government or any other Government recognised 
as the de jure Government and, if so, from what date? 


A. As from midnight of January 5/6th 1950 H.M. Government recoynited 
Central People’s Government as de jure Government of the Fepublie o 
‘China. 20 

My Lord I draw attention, before I pass on, to the answers to 2 nnd & froin 

which it is perfectly plain that up to that midnight that is, all through the 

material period in December, the Nationalist Government was de jure recop- 
nised. That helps one when if any problem ever arose about retzoactive de 
jure recognition, if wouldn't arise on those facts. The fourth question: 


‘Q. Has the Republican Government ceased to be the de facto Covernreent 
‘ (cither at the time of moving seat of Government to Formosa or other w se) 
and, if so, from what date? 


A. H.M. Government recognise Nationalist Government bas ceased tc be de 
facto Government of the Republic of China. It ceased to be de tu>.0 
Government of different parts of the territories of Republic of China is 
from date on which it ceased to be in effective control of those parts. 


30 


Court: Who is going to determine that point, Sir Walter? 

Monckton: J trust it is not going to arise for your Lordship in this ease be- 

cause de jure recognition is good cnough for me. It will be a very hard thong 

if you made a bargain with a de jure government and someone else says 5 it 

that is to be removed by « subsequent recognition of someone else. 

Fifth question: 

Q. Is any other Government recognised as the de facto Government anc if 
so, from what date? 40 

A. H.M. Government docs not recognise any governments other tian Central 
People’s Government of the Peoples Republic of China as de acto 
Yovernment of the Republic of China. — Attention, however. 1s invited 
to the Qnd sentence in answer to question 4. 

It was the one your Lordship drew attention to involving some diffictities to 

ascertain. 
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Then sixth: Iu the 
Supreme. 

Q. What is the status of Formosa? [s Formosa part of Ghina or is it Foreign a ese 
territory vis-a-Vv1s China? Gagual 


a : p ! : Jurisdiction 
A. In 1943 Formosa was a part of the territories of Japanese Empire and > 
HM. Government consider Formosa is still de jure part of that territory. -Tyansenpto 


: r tek Proceedings. 
On December 1st, 1943, at Cairo, President Roosevelt, Generalissimo continued. 


Chiang Kai-shek and Prime Minister Churchill declared all territories that 
Japan had stolen from Chinese including Formosa should be restored to the 
Republic of China, On July 26th 1945 at Potsdam, the heads of the Govern- 

10 ments of United States of America, the United Kingdom and the Republic of 
China reaffirmed ‘‘The terms of Cairo Declaration shall be carried out.” On 
October 25th, 1945, as a result of an order issued on the basis of consultation 
and agreement between Allied powers concerned, Japanese forces in Formosa 
surrendered to Chiang Kai-shek. Thereupon with the consent of the Allied 
Powers Administration, Formosa was undertaken by the Government of the 
Republic of China, At present, actual administration of the island is by Wu 
Kou Cheng, who has not, so far as H.M. Government are aware repudiated 
superior authority of Nationalist Government. 


I am advised that the effect of recognition by H.M. Government as 

20 stated in answer to question 1 to 5 and in particular its retroactive effect (if 
any) are questions for the court to decide in the light of those answers and 

of evidence before it.’’ Well that is the information which has been given. 
Certain matters are left over no doubt for your Lordship’s consideration. Then 

on the 24th May...... I am sorry, I have gone too fast. On the 23rd February 
1950, which is the same date as the receiver application had been refused, the 
solicitors for the defecting employees who were now parties to the action applied 
for the dissolution of the injunction which had been granted in the first action, 
that is, No. 518 of 1949. My Lord, you will remember that is an action 
which had been brought by CATC, the old National Government action, and 

30 what then happened was when that application for the dissolution of the 
injunction was made, the solicitors who had been acting for the plaintiffs not 
unnaturally declined to do anything further, there being no effective plaintiff, 
but if they had, they might have been liable for costs and the injunctions were 
‘dissolved, recognition having been withdrawn. And now my Lord we have 
got to the 11th May, 1950, in our chronological history and the Order-in- 
Council was made and the directions issued by His Excellency thereunder. On 
the 19th May 1950, the present action was begun, No. 269 of 1950, and the 
service of the writ was accepted by solicitors who had been retained by the 
defendants in December 1949. Now my Lord, one’ goes really to bundle A to 

40 get the sequence of cvents in the action—proceedings bundle. Look at page 9 
of the bundle my Lord. We get a letter from a Mr. Lau who is the Chief 
Secretary of the Central Air Transport Corporation. It is exhibited to an 
affidavit on the previous page. He is saying to the solicitors who had then 
accepted service under a misapprehension, ‘“We understand that a writ ...... 
(here counsel reads thic whole of this letter) .....-. ** Then my lord, on the 
next page, as a result of that, on page 10 an order is made after reading the 
affidavit to which that letter had been exhibited, that the acceptance of service 
endorsed by Messrs. Lau and Company on a writ of summons in this action 

be vacated and withdrawn and that such acceptance of service be struck out 

5() of the records herein in this Honourable Court. Will your Lordship now turn 
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to page L4 of the same bundle. Tt shows how the matters proceeded: it is an 
order of the Court by Mr. Justice Williams upon reading the affidavits of Mr, 
Griffitis (on page 12 of the same bundle), and upon hearing the soliciters for 
the plaintiffs, it is ordered (a) that the Central People’s Government cf the 
Republic of China be served with a notice of the Writ of Summons issued 
herein in accordance with Form ‘A’? attached hereto together with a ecrtified 
translation thereof into the Chinese language; and (b) that a request for ser- 
vice of notice abroad in accordance with Form ‘'B’? attached hereto be led 
by the solicitors for the plaintiffs. (ce), which is the only other rmaterial 


paragraph: that in default of notice of intention to appear being given to this 10 


yourt in accordance with Form ‘‘A’’ and within the time specifi-d therein the 
Central People’s Government of the Republic of China and th» Defendants 
named the Central Air Transport Corporation shall be bound by uny judament 
given in this action and liberty to apply. In Form A, I neet nos tervuble 
you to read it, no doubt you are familiar with it, telling them what the siaim 
is about set out and giving them an opportunity of giving notice of intention 
to appear. IL go on to page 20. The next order, Tum going to troabie you 
with the order. The 1{th September, 1950—it is ordered that sers ice of nrocess 
upon the defendants hercin be effected by leaving a scaled copy of the rotice 


of the Writ of Summons at the office of the defendants at Shell Touse, 179 the 20 


Colony. Again that in default—it gives the default position, I need no; read 
it. We go to page 26 of this bundle. It is an affidavit of s-arch by the 
solicitors instructing me. Page 26 my Lord. The first paragraph reters to 
the order...... and paragraph 2 “‘T have caused a search to be made in the 
official records of this Action and am informed and verily believe that no 
appearance nor notice of intention to appear has been filed in this Action.’’ 
And thereupon an application was made to proceed ex parte and on page 27 
there is an order of the 4th December, 1950, under which the nlaintifs got 
leave to proceed ex parte. And on the same date at page 8L. on the 4th 


. 


December, 1950, an order was made giving us power to adduce evidence by 30 
Ps 3 “a . 


affirmation or affidavit by six named persons. And the fifth of tie six named 
persons is Liu Shao Ting. 1 only mention it because there is a short fi-ther 
affidavit on one matter which IT shall ask leave at a later stag~ to read in 
addition to the one we got leave—affirmation I should have said. Then my 
Lord on page 82 we applied to call two more witnesses on Chinese law. And 
on page 34, on the 81st January 1951 an order is made accordiiigly thas we 
may put in affirmations by those persons; and I will just give you tae order 
of dates, the Statement of Claim which is at page 5 is dated the Ist Febrea ry, 
1951, it might be convenient, your Lordship, to see it now. (-Lere connsel 
reads the whole of the Statement of Claim). I go to page 35 of this bamdle; 


21st February 1951, where the solicitors instructing me applied to set the case 40 


down for trial. And on page 26 an order was made accordingly, 


Court: Sir Walter Monckton, this might bea convenient time to ‘ise? V/hat 
are your feelings about the time of sitting? 


Monckton: My Jord, | feel that I ought to consult my Jeaders...... 


Court: Mr, D’Almada might have something to say on that. Well, Dam quite 
prepared to sit, if it suits counsel, to sit at nine and go throagh till 
half-past one or two rather than have the break at the middle of the 
day and come back again. 
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D’ Almada: We have no objection to this, my Lord. 


Court: Well, if we take our adjournment now of 20 minutes, we can go on 
till half past-one or two as counsel may think proper at that time. 


(11.45 a.m. Court adjourns for a 20 minute break). 
(12.05 p.m. Court resumes. Appearances as before). 


Monckton: If your Lordship pleases, [ have almost completed the summary 
of the chronological dates. I come to page 37 in bundle A. which is dated 
the 8th of March, 1951, the application by the plaintiffs to produce at the 
trial notarially certified copies of documents dealing with sales by the partner- 
ship to the plaintiffs. We want to introduce notartally certified copies instead 
of the originals. At page 41 on the 14th March of this year, an order was 
made accordingly. And on page 42, we ask leave to produce at the trial 
affidavit evidence by Mr. Willauer who is ill and an order was made accord- 
ingly by Mr. Justice Gould on page 46. That really completes the history 
of the proceedings. As I indicated a little earlicr I shall have to ask your 
Lordship for leave, when my learned friends help me to take Your Lordship 
through the affidavits, to read one more supplementary one. It really is to 
show that the assets of CATC were vested not in the Board of Governors 
but in the. National Government. My Lord at this stage, what I propose to 
do is to tell your Lordship how I would put the case to deal with the few 
authorities that I fecl I ought to place before your Lordship for consideration 
on the international law question, and then call the evidence—read the 
evidence—and then sum it up when your Lordship has heard the evidence. 
Your Lordship sees that in the end, this cise comes up to two transactions 
of sale. What we first need to establish, in order to prove that the plaintiff 
corporation are the owners of these assets, is a valid contract of sale between 
the National Government of China and the partnership; and to show that under 
that contract of sale, the property and the goods passed. That, my Lord, is 
the transaction of the 12th December, 1949. And the second stage of the 
journey is to show that the property passed under the so-called bill of sale of 
the 19th December, 1949, from the partnership to the Plaintiffs. Now, my 
Lord, before I look at the contract of sale, in order to be able to establish 
that, I should like quite shortly to get out of the way any problem in inter- 
national law which may arise, and the first proposition which I submit to the 
Court is that there is no question of retroactive effects here of recognition be- 
cause of the date to which cffect could be carried back is the 5/6th January 
1950 and the transactions with which I am concerned are all transactions in 
December, 1949. Your Lordship sees that the very language of the com- 
munication from the representative of His Majesty’s Government here to the 
Court shows that up to the 5th January, the Government with which the 
partnership contracted on the 12th December was recognised de jure. When 
the Court asks His Majesty’s Government what the position is about recogni- 
tion, if the civil power is decisive as to the effiect of recognition, it follows 
as a necessary corollary if it chooses to show to what date it recognised the 
old Government, and from what date it recognises the new; it must be decisive 
on that too. It alone can tell what Government it recognises; if it chooses to 
put a date to it, it must be decisive as to that also. But I am anxious be- 
cause this is obviously a case of great importance too. Add to that submission 
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Sone the second submission that, even if recognition had been retroact ve so as to 
Cot of cover December, 1949, the new Government as successor Government sucezeds 
Hony Kory ty the rights of its predecessor on the same terms as bound the yredecessor — _) iat 
Original 2 nee : ar 
Tee on, is sometimes quoted in the cases that every presumption should be made in Ta your 
of continuity. My Lord, if | might, Tam sure your Lordship would bea: with 
No. 32 : i ego ee : eB 2 if : 
Transeriptof Me in a case of this importance if 1 should refer you to a few and only & few 
evewcs authorities. 1 will not, my Lord, if I may put it this way, impose Upor You 
continued. with a great number of authorities because [ rely upon the first pot, tut I 


should just like to show you how the authorities go. And the first case } should 
like to cite would be the United States of Amcrica against McRav, desided in 
1869 reported in Law Reports, 8 Equity page 69. My Lord, 1 vill, befere T 
cite it, tell your Lordship why I cite it. IT am taking it in order of cites 
as I think it ig more convenient. I am citing it in order to show that soecces- 
sion by a new Government to public property is succession by represent: tion 
and not by title paramount. If you had succession by title paramount you 
might oust people, third parties who had rights of their rights but thy 1s 
not how it is done, it is done by representation. Well if | may r ‘ad the bead- 
note of that case —-(here counse! read the headnote in McRae’s case supre in 
full)—Your Lordship sees, before I turn to the judgment, that the effect of 
it is this, if contrary to the judgment, of the Court, the new Governmeot-— 
the restored new Government—had been entitled by title paramount, 1 could 
have an account from this agent of the Confederate Government without 2:sing 
credit for anything which the Government to which they suceee led was sub- 
jected to; but it was held that it was not so, and you can only get the r¢bts 
which the old Government would have had. The matter is dealt with ov Sir 
William James and I think it would be most convenient to look at the top of 
page 74. (Here counsel reads from top of page 74 ‘TI have considered shis 
CAaSe...... etc."’ up to 2/8rds of page 75...... ‘fand subject to the same correla- 
tive obligations and rights as if that authority had not been suypressed and 
displaced and was itself secking to enforce it’) He then draws an analogy 
with which I need not trouble your Lordship. The passage I rely upon is 
this, a passage which your Lordship noticed at once. “Tt is the mpi of 
succession, is the right of representation, a right not paramount but cer:ved 
through the suppressed authority and can only be enforced in tue seine wily 
and to the same extent ...... etc.’ That really is the principle which seces- 
sarily run through the Jaw of nations because otherwise it weuld be quite 
impossible for persons, not subjects of the usurping or usurped Governtnent, 
to trade with them with any security; and it is a principle of international 
law that that safety of promise should remain so that anyone dealing ‘vith 
a recognised Government, when that Government is displaced, ts in no *vorse 
position. In replacing the new Government, then it would have been tider 
THe gees (unintelligible) . 


The next case is the Republic of Peru against Dreytis, that was 
reported in 1888, 38 Ch.D. at page 348 upon which 1 was fast Hisstipg, 
namely that it asserts that it ought to be safe to contract with a de tacto 
recognised government. ‘The headnote of that case (Counsel reas from bead- 
note beginning ‘“‘Where the revolutionary or de facto government of « country 
ere * down to ‘‘cannot be recovered from it in violation of the contra: eer 
Counsel continues with address to Court: I needn’t deal with the 7th be: wise 
that doesn’t arise here, but your Lordship will remember in the first case that 
the learned Judge, Sir William James, treated restored government une New 
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government as in pari materia and no doubt for this reason that it is always 
acknowledged in the law of nations that you get new governments displacing 
old sometimes the old ones restored again but the fact is always recognised 
when the government is established, then whether it be an old government 
restored or a new governmicnt to usurp it then this principle will still apply. 
The judgment in this case is given by Mr. Justice Kay and I don’t want to 
trouble your Lordship with much of it. Ht deals...... (look at page 359 at the 
bottom)...... he has been citing a number of cases to establish the proposition 
which the headnote deals with and at bottom of page 359 and top of page 360 
he is dealing with the United States of America v. McRae which I have just 
cited to your Lordship with approval. He sets out a passage which I have 
read half way down the page and then cites the passage as it is put in 
Wheaton’s International Law (it saves turning to that) at the break of the 
page (Counsel reads from page 860 of report) as follows: “‘Tf, on the other 
hand’’ ...... down to “‘...... from an enemy in war on the principle of the jus 
postliminii’’. ; 

Monckton: Then he goes on to deal with private property confiscated by an 
intervening act of the state, and says that question is more difficult to establish. 


Counsel quotes again: ‘‘Even the lawful sovereign of a country may, or may 
not, by the particular municipal constitution of the State have the power of 
alienating the public domain.’’ The general presumption is that he is not so 
authorised. I don’t think I need trouble your Lordship with more of it, but 
it is, eh...... the important thing from my point of view is this: If one looks 
at the foot of page 361, one gets it where the break comes. (Counsel quotes 
passage beginning ‘‘Another objection was urged’’ down to the 6th line on page 


OO case all public property belonging to the rebellious States.’’) 
Monckton: Now this is the passage ‘‘But where these States...... ** down to 


ts if Senor Pierola’s government could have done so, That government 
certainly could not have recovered them ...... 


Monckton continues: ‘‘And so the Republic of Peru can’t. That is a very 
good case in my submission of succession. My Lord, there is one case in the 
United States Reports which I should like to cite. It is the Guaranty Trust 
Company v. United States. It was decided in 1937 and reported in Volume 304 
United States Reports at page 126. 


Court: We have no copy of that. 


Monckton: The only passage which | really want to trouble your Lordship 
about is this: It is the 4th item in the headnote beginning ‘‘What government 
is to be regarded’’...... (counsel reads 4th item in full). 


Monckton continues: This was a case which depended upon the provisional 
government in Russia in 1917 displaced by the Soviet Government later on 
and I might just shortly tell your Lordship that passage, it 1s number 5 
(Counsel quotes item 5 ‘‘After the overthrow...... ’? down to “‘...... it had 
given duc notice of such repudiation.” 


Monckton continues: It was held that the later recognition of the Soviet 
Government left unaffected those legal consequences of the previous recognition 
of the provisional government and its representatives, which attached to 
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action taken here prior to the later recognition. 1 hand your Lordship my 
copy so that your Lordship understands the passage upon which T rely \ 


further passage to which IT refer in the judgment, T have put a marker a page 
140. It is stating the argument for the government tn this case in these words. 


Monckton: My Lord that was the very short passage in the opinion of the 
Court delivered by Mr. Justice Stone as he then was—I now hand the report 
to your Lordship. T now want to cite two more cases and quite shor pas- 
sages, but in the two one of them is in the court of appeal in England and 
in the course of it Lord Justice Cohen delivering the leading judgment referred 
with approval to the passage in Mr. Justice Stone's judgment. | take i thar 
your Lordship knew the authority. I want you just to look at Haille Selassic 
v. Cable & Wireless Titd. (No. 2) 1989, Chancery, page 182, and [ am le. king: 
at that for the purpose of saying that de facto recognition doesn’t necessarily 
divest title. Tt is an interesting case as Your Lordship remembers, the distine 
tion between de facto and de jure when events changed on the way to the Cour: 
of Appeal. (Monckton quotes from head note) as follows:—. 

“The Director General of Posts, Telegraphs and Telephones in Kthiopa, a 
sovereign power, entered into a contract...... "down to ‘...... and to recovei 
it was vested in him.’’ 


Monckton adds: de jure in spite of the de facto control of the foreign power. 
While it was going to the Court of Appeal the King of Italy became recog ised 
de jure so that the situation was altered but it did not detract from the value 
of Mr. Justice Bennett’s judgment. If your Lordship will note it, in the 
course of that judgment, at page 189, the learned judge dealt with the case 
of the United States of America v. McRae to which I draw your attention. 1 
don’t think I need trouble your Lordship at this stage by asking you to read 
passages in the judgment. It sufficiently appears I think from the headnote. 
My Lord, the last case I will refer to is the recent case of Boguslawski and 
Another v. Gdynia-Ameryka Linie which is reported in 195L L.R., 1 K.B. at 
page 162. This is the case where passages occur about the presumption of 
continuity which I mentioned earlier. P 


os 


(Monckton reads from headnote beginning ‘By a certificate of recognition... 
down to ‘‘...... until midnight on July 5-6, 1945’. Counsel here remp rks: 
It is that short time which became very important on these contracts). 


(Monckton continues reading from handnote down to ‘The new Polish Govern- 
ment exercised effective control’’). 


Monckton continues: L don't think [ need read these further passages in the 
headnote and turn at once to the judgment of Tord Justice Cohen which bevins 
at page 172. (Monckton quotes as follows beginning ‘“‘Mr. Pritt put in the 


ee 


forefront of his argument...... ™ down to ‘0... has retroactive effect’’). 


Court: That is the point which seemed to be accepted in Haille Selassie’s 
case without argument. It wasn't argued that it was accepted by the House 
of Lords? 


Monckton: In general of course there is retroactive effect but what one really 
has to see is in respect of what territory, and what persons, and what manner of 
country — 
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Court: It is stated very baldly here for the respondent said that in view of 
the retrospective effect of the de jure recognition, he could no longer contend 
that the claim had been forced. That statement of the law, however general, 
seems to have been accepted. 


Monckton: Yes, certainly by Greene, M.R. 
Court: In the carlicr case? 


Monckton: Yes, in the Haille Selassie ease. Tf T muy, before I conclude, 1 
will come back to that. Of course, what one is anxious—I am much obliged 
to your Lordship for raising it now—-because what one is so anxious to do is 
to sec in what respect retroactivity takes place. Tt depends a good deal upon 
territory where the goods are. 1 depends a good deal upon the persons. Are 
they persons who are subjects of the Crown of the sovercign power or not? 
Are they third partics? If 1 may just read this passage while I am on it. 
I will certainly come back to the other. (Monckton quotes again from 
judgment of Cohen, L.J. from top of page 173 down to end of paragraph 
beat relevant to the present case is coneerned’’). 


Monckton continues: My Jord that passage, with respect, is very material 
when one is looking at the form of the certificate in this case because it is 
one which is only impatient of the Interpretation but His Majesty's Govern- 
ment said: TI recognise the old Government up to January and thereafter J 
recognise the new (following this language) as successor of the old and cer- 
tainly not intending to divest of interest people of acquired interests under the 
old. I think I had better read it in view of the obligation which your Lordship 
told me. 


(Monckton continues quoting from judgment in Boguslawski’s case from 2nd 
paragraph on p.173 beginning ‘‘As IT have reached...... "to paragraph on p.176 
ending with “‘...... fully agree with every word that the Chief Justice said’’). 


Monckton: Very important to me to establish that because it is all this about 
safely doing business with the old government and not being put in a bad 
position when the new succceds that gives the imprimatur in the English Court 


of Appeal. (Monckton continues reading from judgment up to ‘‘...... by leaving 
their ship’’ at end of 2nd paragraph on p.177). 


Monckton: Your Lordship is no doubt familiar with this case and remembers 
the facts. 


Sir Walter Monckton continues reading the judgment beginning from the 3rd 
paragraph at p.177...... Mr. Pritt objected that this conclusion involved the 
infraction...... same time in respect of the same area’? (Of course this act 
which your Lordship no doubt knows was in Taiwan). Counsel carries on 
reading “‘Comity scems to us to be satisfied by a recognition...... and we are 
considering...... Therefore he agrees with Mr. Justice Finnermore in the 
Court below but the judgment of Lord Justice Denning is an important 
judgment. It is a little long but I am happy to see that Lord Justice Bucknill 
took a short course at the end of it. Obviously this is a very recent case and 
your Lordship will wish to sce it? 


Court: I will indeed. Yes, please do. 
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Monckton: JI think it is better 1 should read his judgment (at p.t7bo: At 
the beginning of July 1945...... should receive suitable compensation. — ‘Pher 
it goes into a discussion of the facts by which that happened and how the mer 
acted upon it, left the ship and said that the claim is for three montis wages 
by two of the men brought in England and it goes on at the middle of the page 
just below the middle (at p.179) ‘‘The outstanding fact in the cas: is... 
ceased to be a minister.’”’ That is what Lord Justice Cohen looked at wher 
he was saying that even if the case were not heard, it remained open updos: 
withdrawn. (Counsel carries on at p.179) “‘Assuming that the men tre ruzit 
ead (about top of p.180) but the means were supplied by us.” Ther he LO 
deals with In re Amand which I need not trouble you with, and the Norwegiar 
Government in the same situation. And they are saying ‘“We must give them 
the power otherwise they can’t carry on their functions.’’ [t continues far 
ther on, on the page 180 (Counsel reads) ‘“This all shows...... in respect o: 
acts done here.’’ Once again your Lordship sees the importance of that 
(Counsel continues) ‘“‘It could not...... (up to middle of p.18L)...... whieh) is 
involved in recognition.’’ My Lord sces how far all that is from supgestions 
that if a third person not within the territory has acquired rights ‘rom 16 
first Government, the effect of recognising the second government ts reiro 
actively to interfere with those rights. (Counsel continues at middle cf p.J8L) 20 
‘“‘The retroactive effect must...... and ships were concerned.’”’ Now, ry Lord, 
applying that reasoning to the present, these assets, these aircraft in Hong: 
Kong outside the jurisdiction of any ruler, persons with whom the bargain wes 
made being persons not subjects of that state, there is no room for retroactvity 
in the recognition. Quite apart from that, that at the time the bargeins wer: 
made, recognition was in someone else. 


Court: You couldn’t suggest, Sir Walter Monckton, there that the Nationals, 
Government of China had effective control of the property in Hong bong” 


Monckton: Oh no, no! I am saying that no Government of China had. 
Court: Yes, quite. 30 


Monckton: That is what I am on. The only way | could be heard by 
retroactivity would be if it could be said that the new-Government had effective 
control over assets in Hong Kong at the crucial date. My case is ibnt 
retroactivity has no effect in respect to « bargain made as to property outside 
the jurisdiction of cither the first or the second Government. If a bargain has 
been made in respect of that property by the old Government, the new Govein- 
ment seeks to claim it, it will claim not by title paramount but by succession, 
and only subject to the rights which the old Government could have had. 


Court: Supposing the Chinese Nationalist Government had purported to sell 
the Legation Buildings in London, what would be the effect of that contract? 40 


Monckton: Purported to sell the Legation Buildings? = Well, my Juord, 1 
would have to say, of course, that one would have great difficulties about that 
because the Legation Buildings are probably not within the jurisdiction of the 
English Courts. I suppose there is extra-territoriality there. 


Court: Quite, but I was secking to sec if there were any distinctior between 
the public property of the State and private property of an individual on con- 
tract. 


Monckton: Yes, 1 will try and examine incidences on one side or ihe other. 
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G1 
Court: Yes, I am sorry I interrupted you, Sir Walter...... will you go on? In the iF 
: . Supreme i 
Court af 


: : : A Original 
deal with what you have agreed already but deal with points which might be surisdietion 


troubling you. The learned Lord Justice continues (here counsel quotes from 
last paragraph of page 181). “The result of all this discussion is therefore qranscript o: 
that...... But (at p.182) the principle of continuity is of paramount impor- Proceedings 
tance.’’ My Lord sees how important this passage is to my argument. It is Somtinued: 
a principle of continuity and the rights of people safely dealing with one 
Government not to be divested on succession of a new, (here counsel con- 

10 tinues just below middle of p.182). “‘It requires that the new government 
should stand ...... was it ultra vires?’’ Then he goes on to deal with that and 
says that it wasn’t. He says, was it made in good faith? And he says it 
wasn’t merely to embarrass the new Government on its taking over the ships, | 
it was to protect the old. Here, of course, it is very important for me to 
remind your Lordship, following the Colonial Secretary’s answer, that at the 
relevant time the National Government was de jure recognised; that there was 
nothing improper in doing what it could to protect the State which it repre- 
sented in every way which is open to them. He says at the foot of the page, 
after dealing with those two points, he says at the foot of page 183 (here 

90 counsel reads): ‘‘Thereforc, applying the principles which...... (up to p.184) 


Monckton: No, my Lord, f am much obliged because one does not want to Hong Kong 
Vy 
I] 
| 


Court: Couldn’t one add ‘‘or knew of them’’? 


Monckton: Well, my Lord, they would have to act, of course, because your 
Lordship sees the principle behind this is, that a person dealing with a re- 
cognised government can safely deal with them because it is of importance in 
its national affairs if a Government is recognised, its acts should be treated 
thereafter as valid. Therefore, whether known or not, unless something was 
30 done to put the third party in a different position, its rights continue once 
they did some good. That is why it is so important in my submission to 
appreciate here that what was done on the 12th December was a bargain : 
made with an established and recognised Government that its successor in 
January was a successor, not taking over in any other form, but as a successor 
by representation to all these rights. It is really on that branch of the case 
that I am citing these authorities to your Lordship. I am sorry ] have cited 
several but, having done it, I want to return to my argument to-day; if I 
may, when I address your lordship after the evidence, deal with the case your 
Lordship wishes me to say all about-—Haille Selassie. 


40 Court: Yes. 


Monckton: Well your Lordship sees 1 have really been secking at the outset 
of the case to put before you the international legal proposition—2 proposi- 
tions—and have really advanced my argument on the two; the first, as your 
Lordship recollects, was that the de jure recognition cannot be retroactive 
behind the 5th January in this case, having regard to the terms of the Colonial 
Secretary’s reply. And the second was, that even if on the facts hereon, the 
successor government could only succeed by representation and not by title 
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paramount and every possible presumption, from the nature o — the 
principles of international law, ought to be made in favour of continuity and 
therefore rights, if they were vested in December, ought not to be trea ed as 
retroactive. 


Court: It would be difficult to suggest, Sir Walter Monckton, that the present 
Clunese Government should be bound by the terms of the contract which 
explicitly states that none of the property passing under the contract could 
be used for the purpose of the present Government? 


Monckton: I am not suggesting that they would wish to adopt the contr ictus] 
rights of the previous Government. All that I am saying is that they can t 
escape from contractual obligations. 


Court: What was in my mind, Sir Walter, was this—that as this case, the 
Polish case, talks about acquiescence or rescinding, surely one must kni w the 
terms of the contract before one rescinds or acquiesces. It would be difficuit 
to ask the Government to acquiesce to a contract which is to its own lisac- 
vantage—in fact even against it? 


Monckton: If my proposition depended on acquiescence I could cadit quaestio 
there is no more to be said. Really the proposition I am contending for is no 
more than this that if, during a period when the old Government was 
recognised, it made a bargain which could have been enforced against t and 
under which property passed, the mere succession of a new Covernment 
doesn't divest that property. It is for that, my Lord, that I was reading these 
principles. 


Court: I quite agree with you, Sir Walter. 


Monckton: I am sure your Lordship knows what isin my mind. 1 say quite 
frankly, my Lord, that when I come back to the Haille Selassie Case, I sha!l 
try and lead the point which your Lordship has been putting to me in 1 suc- 
cinct way. I don’t want continually to repeat the argument, but 1 vould 
respectfully say that in the ordinary way I would, had you not been put upon 
full enquiry—to use the language of the Order-in-Council—l shouldn’t have 
thought it necessary to trouble you at this stage with any authorities at al on 
this aspect. 


Court: Quite, quite, but I do feel ‘fully enquire’ means fully enquire. 


Monckton: Yes, I so assumed, my Lord, and so I turned to these cases. Be- 
cause one would normally assume that, in the absence of argument to the 
contrary, any rights that had been validly given to a third party in reiatio. 
to asscts outside the territory of China would remain unimpaired by the ¢ :ang» 
of Government or recognition of Government. As [ have looked at its retre- 
activity and will look again as it is a matter which your Lordship will be 
interested in; and I suggest, when you do look into it, there is nothing and, 
indeed, it would be contrary to principle to seek for anything which -vould 
displace the position one would assume to exist in fellowship of nation: and 
where the bargain was valid and complete. Under the old contract, th new 
Government on succession could get rid of it. 


Court: Even when the contract is aimed at the interests of the succeeding 
Government? 
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Monckton: Yes, my Lord, for this reason, that you have got to postulate a 
period during which, if T may put it in this way, the struggle was still on 
during which the recognition was still, as an element in that, with the National 
Government, and therefore there was nothing wrong in that Government, 
there being a struggle on; it is trying to protect itself and help itself as far 
as it could to recovery and security. Nothing improper to that, otherwise one 
says that something improper in a recognised Government endeavouring to 
keep going...... 


Court: How would the plaintiff company feel about the terms of the contracts 
with the partnership. Do they still feel themselves bound not. to fly these 
planes if they get them in Communist China? 


Monckton: Oh, yes. Certainly, my Lord, they can only take subject to the 
terms of the contract. They are certainly under that contractual obligation. 


Court: And if they break that contract who can sue them? 


Monckton: That raises great problems as to the degree of continuity. Anyone 
could sue them if they are prepared to come into Court. 


Court: I am only groping, Sir Walter, these things occur to me and I say 
them. 


Monckton: I will go as far as 1 can to assist your Lordship in the search 
but with this very much in my mind. There are some fundamental principles 
of international law which are things to cling to. One is continuity of com- 
mercial life that one do not really assume. That a new Government might 
be recognised can disregard the contracts which have been properly made by 
its predecessor. I submit in the last resort, as I said I would come back to, 
much, much better I should after your Lordship has seen the evidence, I sub- 
mit that in the last resort your Lordship will find this, the question before 
vou, is not so much whether the plaintiffs’ rights persist, survives the change 
because on the authorities [ submit your Lordship will be satisfied with that. 
What you necd to be satisfied of further, as I apprehend it, what those rights 
are. What is it to which we still can claim, if L am right on this principle 
of no retroactivity? That, of course, depends on the contract itself, the terms 
of it and the application of the general law to it. This is a sale so far as 
the CATC assets are concerned of specific goods in a deliverable state. So far 
as our law goes, and I speak not only of course the law in England but the 
Hong Kong Ordinance which gave the same effect in the sale of goods the 
property passes when the contract is made unless a contrary intention is shown. 
I refer to the Ordinance No. 4 of 1896 relating to the sale of goods. Look 
at Section 18, page 386: It reproduces the same section as the 1893 English 
Act. Section 18 Rule 1 (here counse] reads Section 18, Rule 1 in full). It 
is Just as well now to look at the definition section page 401 Section 62(1) (n): 
“Specific goods’? means goods identified and agrecd upon at the time a contract 
of sale is made. So, there can be no doubt that these goods were that. And 
then Subsection 4 on page 402: ‘‘Goods are ina ‘deliverable state’ when they 
are in such a state that the buyer would, under the contract, be bound to take 
delivery of them.’’ And there will be no doubt about that, so we are driven 
back to section 18 Rule 1—we have an unconditional contract for the sale of 
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en the specific goods in a deliverable state so that unless a different intenticn appes « 
upreme : x . ; : 
Court of that is the problem we have to examine. Unless a different intention appes« 
ee Kong the property and goods will pass when the contract is made. sto hhc 
Jurisdiction, different intention appearing, it is quite manifest from the documents 1 reac 
No. 32, © your Lordship that it was intended that the property should pass. hoa 
Transcript of document of the [2th December, the confirming document from tie Bric ¢ 
Proceedings, Minister, he said that this is final and complete. He used that language. By 
continued. the two documents in D9, D15, to D16 of 28th December and 4th Jamiuarry 
they are the documents in which the Foreign Secretary was notified by the i 
Chinese Ambassador in London that the thing had happened...... So DT stat 10 i 
with this proposition, that it is plain here there is no contrary iniention--- “| 
one doesn’t need to go into it—and we got specific goods in a deliver ible state 
and the property passes on the 12th December. There might be some -yuesticns 
as to what is the proper law of the contract in order to determine the questic 
when the property passes—I have only this to say about it, in relation <) 
proprietary rights 1 submit that it will be the lex situs that is here and if 
one other contractual rights were in question, it is said that some of the 
vfirmations will show you that the partics intended Chinese law to apply: i: 
is a question of fact whether Chinese law is different; it must be establishoc: 
so far from any evidence of that sort, such evidences that will be be-ore vou 20 
Lordship is to the same effect, that the property would have passed by Chinese: 
law as it would under English. Just for convenience now, ] woulc like to 
refer to the standard work Dicey’s Conflict, 6th edition at page 560-—Rule 13 
at the foot of the page (here counsel reads Rule 130). There are al: sorts 2° 
difficulties which arise. I always used to submit that Dicey’s rules were aly it 
the equivalent to the exception—there is about as much weight of either one 
or the other—but the exception here is immaterial for our purpose, £ lookes 
into it and discovered that it is only about goods in transit. And as your 
Lordship sees in the passage of ““Comment’’, second sentence: ‘*The 1enden: y 
of Anglo-American courts in such circumstances...... (here counsel reads fron 30 
the passage)...... and its proprietary effects.’ Your Lordship sees here |v 
force of circumstances you have got to deal with proprietary effects — (here 
counsel continues reading the passage). ‘‘The contractual effects of the triuns- 
fer...... whether delivery is necessary.’’ I necdn’t read on. 


Court: No. 


Monckton: It explains why the rule is there and whether that be right «+ 
wrong, as I say, it is a question of fact to prove something different applics 
in Chinese law which is no doubt proper law of the contract and such evidence 
as there is, is to the contrary. 


Court: What would the law of Formosa be Sir Walter? {) 


Monckton: Well I suppose the Chinese Code would be applied thers and | 
shall be able to say that that is right. . 


Court: Well what about the 40 years of occupation by Japan? 


Monckton: Well at the moment, His Majesty’s Government seem: to b> 
recognising the administration there...... 


Court: That is. so. 


Monckton: And for me that is enough. TI am not going to trespass from the 
law into politics but one is constantly in danger of doing that in thes: times 
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Court: This seems to be a convenient time to adjourn and with your agree- 
ment, gentlemen, we can make it 9 o'clock to-morrow morning. 


(The Court therefore adjourns at 1.30 p.m. to 9 a.m. to-morrow, (28.3.51).) 
(28th March, 1951.) 
(Hearing resumed at 9 a.m.—Appcarances as before). 


Monckton: If your Lordship pleases, when your Lordship adjourned yester- 
day, 1 had almost completed what I had to say on the main issues. I had 
said what I wanted to say about the contract of the 12th of December and 
as to the contract of the 19th December it is, as 1 submit, plain and valid and 
does what it purports to do—you will see the evidence about it and I shouldn’t 
help you by going into that unless some point at a later stage arises. I shall 
in due course with the assistance of Mr. Wright have the affidavits before your 
Lordship—Your Lordship will probably welcome a change of bowling—and 
give me liberty is call two short witnesses—one will be a Mr. Rosbert who 
will be able to show your Lordship (in case it should be necessary here or 
elsewhere) that there were areas still under the control of the de jure old 
government in December 1949 and then there will be a Mr. Marias who will 
be called to show the validity of the American contract by American law which 
will apply. But before we come to the evidence there were two or three points 
which were really left over from yesterday, matters which my Lord raised 
during the hearing. The first was about impleading. Your Lordship, if I 
may say so, naturally stopped me on the word ‘‘impleading’’ and asked me 
to devote a little time to defining it. My Lord I suppose the locus classicus 
for that matter is the case of the Christina (1988) A.C. but before I turn to 
it, one remembers from that case that in effect the gencral principle of inter- 
national law applied by the Municipal Law of England is that there is ‘immunity 
from process in the case of a sovereign government and what was there said 
was that there could be no impleading of the government there concerned in 
relation to the Spanish ship which was the subject of the litigation and it was 
made clear in the opinion of Lord Wright (which I suppose was the leading 
speech in the case) that impleading would be covered whether it was direct 
or indirect. In the case of the Christina as in the case of the Arantzazu in 
the following year 1939 A.C. what had been donc was to start proceedings in 
respect of a ship and, as your Lordship knows, that is done by a writ in rem 
attached, as it were, to the ship herself. But it was said in both cases that 
though we wanted in terms impleading a foreign power if it is a ship which 
is claimed by a foreign power you are in effect inviting the foreign power to 
take part in the proceedings. And whether that be called direct or indirect 
impleading (and their Lordships took one view or the other and not all of 
ther the same) that whether it was direct or indirect, it is impleading. That 
is What your Lordship will want? First thing I will say therefore is impleading 
means when you say tlfat there shall be no bar to jurisdiction because you 
implead a foreign sovereign, that covers a case in which you do not in terms 
call upon him as a defendant but you do indirectly in impleading. There is 
a second matter also within this immunity problem and that is as it was said 
in the Christina, there is not only the question of inviting a foreign sovercign 
directly or indirectly to come before the court but there is the problem of 
challenging a possession claimed by that foreign sovercign. The removal of 
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the bar to jurisdiction in this case must clearly remove the bar in respect «1 
both those points. Virst of all, as to the impleading, there is no longer a 
bar to Jurisdiction, that you are in effect inviting a foreign sovereign to con ¢ 
before the court. That is covered by the plain words of the Order-tn-Coiiner 
And secondly, the whole purpose of the Order-in-Council as shown in 1) « 
recitals and in the operative part is to call upon the court either in an actien 
brought by a party asserting «a claim, or ina reference which in default of su: th 
an action, H.E. the Governor has to start to determine that ownership or 1! ¢ 
right to possession. So that this case is one in which it is not only open te 
the court, but it is incumbent upon the court to determine the right to owner 
ship and/or, as it said, the right to possession of these assets despite the fact 
that a foreign sovercign power may be interested therein. That is the who « 
purpose obviously of the Order-in-Council and if I may put it with sespect tc 
your Lordship, not unnaturally in the circumstances, your Lordship said te 

“This is an unusual and exceptional and a singular document "’ And 
indeed it is, because in the law of England as applied here borrowed trom 
international law this immunity in both respects has hitherto stood for reasor + 
which I am not permitted to enquire into, and with respect, are outside se 
province of any court. It has been decided here that this immunity is pone, 
and all I need to do is just to remind your Lordship of the Order-in-Coane:l 
before I come to the case in two respects. It is a separate document. Yocr 
Lordship sees the second recital (Counsel quotes second recital). Se that tie 
very thing which the recital shows to be the purpose of the Order-in-Couneil 
is to enable and compel a determination about the quality of title to possessiar . 
Then having dealt with in 1(1) in the paragraph which I have read. 1:¢ 
removal of the bar because it impleads a foreign sovereign and called upon t¢ 
court to enquire fully, arrange for appeal and give directions. And «ose 
observes in Sec. 5, His Excellency the Governor is satisfied that ownership 
or right to possession of the aircraft has been finally determined. So that 
until then he is to hold, which once more points to the thing which has to be 
determined, ownership or right to possession. And that I think sufficiently 
illustrates the point I am on in order to assist Your Lordship as far as J ca 
about what is meant by the removal of the bar to jurisdiction and the object 
of this enquiry. My Lord, to make good what I was saying, may I invite 
your Lordship’s attention to the Christina which was reported in 1988 Ac. 
at page 485.’’ The opinions of the learned law Lords go on for some 28 pares 
but there is only one passage, my Lord, the headnote is in these terms. 
(Counsel reads headnote and invites court’ s attention to the words ‘Directly 
or indirectly’ in the paragraph beginning ‘‘Held, that the court......"’). 


Monckton: The passage which deals with it in terms is to be found ir the 
opinion of Lord Wright, page 503. He had dealt with the two rules which | 
have discussed before your Lordship-——this rule about impleading and the rile 
about possession of the foreign State-—he says (Counsel here quotes from juds- 
ment at page 503 beginning ‘The first of the two rules...... down to sixu) 


cé 


line below “...... an action in personam’’.) 


Monckton: Then it goes on to give other cases and applies the same reascnin2 
to an indirect impleading and an action in rem. That is sufficient wutboeriy 
for apparently the proposition I am putting before your Lordsbip that unp'ci 

ing can be direct or indirect and the main proposition which I an here i) 
assert that you are relieved of that immunity in this case. My Lord, tbat 1s 


10 
i 
20) 
j 
30 
40 
50 


10 


30 


40 


Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3 


67 


the first point upon which your Lordship invited my assistance. ‘Lhere were 
two more—one really is on the problem of retroactivity in relation to Haile 
Selassie. Tt is the case 1 cited but didn’t deal with it in detail and the second 
is as to the effect of the Full Court’s decision on the receiver action. — If | 
may, I will take them in turn. First of all, 1 would like to deal with the 
problem of retroactivity of recognition, bearing particularly in mind the Haille 
Selassie case. Now my Lord, the first thing | would say apart from the 
Haille Selassie case is that so far as my knowledge and researches have gone, 
there is no English authority for the proposition that recognition de jure confers 
on the new government a title to public property of the State from any time 
prior to the grant of recognition. And side by side with that is this: that there 
is no case (and again I am excepting Haille Selassie for the moment) where it 
can be suggested that the doctrine of retroactivity has effect except in relation 
to governmental acts whether legislative or executive. I don’t want to labour 
this but if one looks at what is the origin and basis of the doctrine of retro- 
activity, it is, I think, the distinction between title and the governmental acts, 
emerges because after all what is it that has caused this doctrine of retroactivity 
to arise? Recognition de facto and indeed de jure is something which owes 
its origin to the necessity imposed when the time comes of recognising the 
facts of control; you will find that a government has become established over a 
certain area of territory indisputably and that it is no longer any use asserting 
the contrary and thereupon you say ‘‘We will recognise that country as either 
being de facto or it may be at a later stage de jure the government of that 
territory where undoubtedly by now its control has become effective.” And 
that when vou do that as a matter of convenience and necessity in relation to 
governmental acts, you are driven to say, ‘Having now decided that I must 
recognise the fact, I will recognise it with retroactive effect because otherwise 
what absurd result would follow?’’? The Government now recognised as having 
established its control over the territory, would have to re-enact all its decrces 
and statutes since the period when in fact it was established up to date of 
recognition, if it wished i.e. His Majesty's Government either in the United 
Kingdom or here to give effect to those decrees. If it were otherwise what 
would happen would be this: you will find that the new government thus de 
jure recognised when it came to having its disputes dealt with in the courts 
of Hong Kong, or of the United Kingdom would find that its decrees passed 
in the interval since it established control before it was recognised were not 
taken to be valid. ‘Therefore this retroactivity in respect of governmental acts 
is imposed by the necessity and reason of the case and the basis of recognition 
itself. There is no better instance of that and I needn’t ask your Lordship 
to look at Luther v. Sagor but in the Soviet case, as your Lordship remem- 
bers as in November 1917 the Karenski Government fell and the Soviet 
government came into power it wasn't until 1921 that His Majesty’s Govern- 
ment recognised the Soviet Government de facto it wasn't until 1924 that it 
was recognised de jure, and if so the argument which [T am advancing is not 
correct and there was no retroactivity in respect of governmental acts, all the 
decrees of the Sovict from 1917 to 1921 or 1924 would be invalid, that 1s, 
in the courts of this country and that of course would be an impossible position. 
And that is how Luther v. Sagor and the various acts which determine 
whether old banks and private companies remain existent raised its points and 
had it decided this way but it has nothing to do with title independent of the 
validity of governmental acts. Well now, I am desirous of putting before you 
the basis upon which retroactivity is effective and then I would say as I come 
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to Haille Selassie that if that case is an authority for saying that subscquert 
de jure recognition divests a right acquired by a third party (although in thet 
case it was the emperor. -it makes no difference) to divest the title to property 
by title paramount and not by succession, then it is quite inconsistent witli 
the principles laid down in the series of cases which were deeply summarised 
in the United States case which I cited yesterday in 804 United States Reports 
and which in this very year received the approval of Lord Justice Cohen in the 
Boguslawski case in the passage which I read, because that really is saying 
what I am saying here that it is the principle of international law recognised 


by the law of our country that in such a new de jure government comes inte .} 


power and is recognised by succession representatives and not by tithe 
paramount, so that if laille Selassie were deciding that, it would stand in 
isolation and contrary to the general principle. If I may remind your Lordship 
of the case—the first court where the matter was argued out and fully dete> 
mined. Mr. Justice Bennett held that de facto control of the whole count: 
did not divest title. This is what the learned judge decided in his Judgment 
and he say this at the foot of page 192 (Counsel reads passage beg aning 
‘‘The present case is not concerned...... * down to “...... is now ruled by the 
[talian Government.’’). 


Monckton: Then he decides that it is not so. He is deciding in terms-——the ° 


title is not divested by that de facto control having been recognised by H.™. 
Government. Then my Lord the case goes to the Court of Appeal and 8: 
Wilfred Greene, as he then was, Master of the Rolls, dealt with the matter 
Of course, as Your Lordship sees, it was not necessary for him to dea’ with 
the principle of retroactivity at all because, on any view, as he says in his 
opening passage and in his final passage, the title of the emperor of Kthiop:s 
had been extinguished by succession. It wasn’t a case in which property im 
some goods was alleged to have passed; there was an outstanding debt due to 
some one and to whom was it due? And upon any view the effect of the 


change in de jure recognition must be that the emperor who had had the right 3 


to recover, lost it and then it was passed over by succession or represeritatic 
to the succeeding de jure government. It was a right which they as succes- 
sors-—not by title paramount (which didn’t come into question) had the righé 
to receive. That is one of the effects of succession and if ] may just remind 
you not only of that which is fully supported by the cases. Secondly, 
course, it was a case in which there was no argument. What the lvarne:! 
judge said in relation to retroactivity. It was quite unnecessary to determine 
the case. I think it was a loosely used term with regard to retroactivity. lt 
wasn’t necessary for either the learned counsel or for the Court of Appeal i 


that case to distinguish between rights of succession and rights of titk pari 30 


mount because they were in a position, whichever view you took, the right 
must have gone to the new government and that is how it goes. Il your 
Lordship would be kind enough to look for a moment at page 195 (1939) | 
Chancery, at the top of the page the argument is being dealt with, the matter 
came again before the Court of Appeal on December 6th when Mr. Andrew 
Clarke for the respondent said that in view of the retroactive effect of the de 
jure recognition, he could no longer contend that the claim could be entorced. 
Then Sir Wilfred said (Counsel read from the words ‘This is an appea’..... 
down to ‘‘from that judgment this appeal is brought.’’). 


Monckton: Now my Lord I stop there to say that he is actually showing that £0 
de facto recognition doesn’t divest title. (Counsel continues reading frot 


a 
- 


10 


20 


30 


40 


Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3 


G4) 


report: ‘‘The appeal stood in the list for hearing on the 3rd of November 
last.’’) 


Monckton: Now the learned Master of the Rolls is going to say ““Well, I did 
the right thing in procedure’’ (Counsel continues reading: ‘‘It was called to 
our attention...... down: tO: “ice: the other possible claimant to this money 
was a foreign sovercign State.’’) 


Monckton: My Lord I stop there for this reason that that is an interesting 
reflection in relation to the present case. Supposing that the truth will be 
that the new government succeeded to the rights in this contract by repre- 
sentation—supposing that they approbated the contract—I agree it may be 
difficult to suppose, having regard to some of its terms, but supposing they 
did, it might be that having succeeded to the right to receive the money——the 
proceeds of the promissory note—they could proceed against us. 1 say ‘‘us’’ 
meaning the plaintiffs here or at any rate the partnership, it doesn’t matter 
for this purpose which. Then we should be in peril because if they are right 
in saying: ‘‘Having approbated and not approbated we claim the money,’’ we 
couldn’t do this interpleader which between private persons would be fair 
enough to say: ‘‘Well we owe one of you and we are content to pay, here's 
the money in Court.’’ That embarrassment was present in this case too. 


(Counsel continues reading from p-196—‘‘In those circumstances, had we 
heard the appeal...... " down to ‘‘That decision was a right and just one.”’ 
at the top of page 197). ; 

Monckton: Well, that’s obviously plainly right. T only pause to say it’s 
rather the length of space that’s given to it is the illustration of the fact that 
this was not a considered judgment. It was given on the date when the matter 
came up for hearing and ex parte, cx tempore, and so that’s what the Master 
of the Rolls did. (Counsel continues at top of page 197 ‘‘What has happened 
in this...... > down to ‘‘late emperor cf Abyssinia’s title thereto is no longer 
recognised as existent.’’) 


Monckton: Now, just pausing there, that was quite enough to dispose of the 
casc, at least asserting that for which I am contending for in principle succes- 
sion—and not title paramount. (Counsel quotes further from report: ‘Further, 
it is not disputed that...... ’* down to ‘‘the de facto sovereign of Abyssinia, took 
place.’’) 


Monckton: Well, of course, it has no effect once you have decided by succes- 
sion the title has gone to some one else the emperor of Ethiopia is no longer 
entitled to sue for the money. That decides the case. This talk about relation 
back is ineffective in the circumstances if the title is indistinct. It goes on to 
say (counsel continues reading on page L97 “accordingly the appeal comes 
Le xutee ” down to ‘his decision would have been the other way’’ at the top of 
page- 198). 

Monckton: Then they say they must therefore deal with the matter by 
allowing the appeal and then at the foot of that page (page 198) 8 lines from 
the foot, there appears this: (counsel reads ‘‘Mr. Andrew Clark appearing 
for the plaintiff...... > down to ‘‘of his title to sue.’’). 

Monckton: Now that of course is quite unexceptional. Nobody can possibly 
complain of that but the only submission I made about it is that .1t 1s no 
authority for retroactive effect in relation to title to sue, not argued—not 
necessary—not a considered judgment--a mere admission by counsel who 
quite rightly ought to say ‘‘On whatever view you approach this case my 
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client has no title to sue.’’ It had gone in fact on the authorities be-ause 
the new de jure government succeeded by representation, My Lord 1 pause 
to say this about the case. It is of course in one most important respec’ 
entirely distinguishable from the present. In the present case our whole sub 
mission before your Lordship-—I have sufficiently put it before you—is tha: 
the property passed and the title vested in the partnership or the presen: 
plaintiff company during the time when the old government was de jure 
recognised. In Haille Selassic case there was something outstanding there wa: 
money admittedly due to some one but the problem there was: that mioner 
outstanding at the date of the change of recognition from the old governmen- 
to the new was to be paid to one or other of them. When the crucial momen 
came, the date of the recognition of the new government, it was something; 
which the defendants had to pay some one. When you say, well, on the 
submissions, we have made to you when this change came the new governmen: 
suceceded to the right of the old, then quite plainly they succecded te this 
right. But how different it is when you are considering not some continuing: 
liability but what was the effect upon the property of a contract made in wha: 
was called in one of the cases ‘‘The twilight period.’’ Here you have gc-t the 
contract in December, recognition in January. I have been submitting to 


your Lordship on reference to the Ordinance about sale of goods that this 2 


being a contract for the sale of specific goods in a deliverable state prepert. 
passed at once. Now the effect of that 1s this:— 


Court: Sir Walter, Do you mean in a deliverable state, do you mean phy- 
sically deliverable or legally deliverable? 


Monckton: In a condition in which the buyer would have been bound to accept 
delivery. My Lord, that I think is the definition. J-refer you to sub-scction 
4 of section 52 of the Sale of Goods Ordinanee (counsel reads sub-section) 
Of course, your Lordship knows that’s really in contrast to the cases in wich, 
though: the goods are specific, before they are deliverable under the contract, 
they have got to be in some way altered or stamps or marks put upon then 
or something of that kind. But what’s really said of the section is (the old 
section of the Sale of Goods Act of 1898) is that if you have got specific goods 
i.c. goods identified and agreed upon (as you plainly had here) if they ar: 
in a condition in which nothing more remains to be done to them then they 
must be accepted by the buyer, unless he wishes to breach the contract. then 
the property passes in them at once, unless the contrary intention appears. 
And when you look at this contract, as L had indicated to your Lordship yes- 
terday, so far from the contrary intention appearing, the intention that th» 
property shall pass is emphasized in the contractual document and in the letter 
of confirmation itself. It doesn’t mean of course in a deliverable state—:t has 
nothing to do with the possibility of the buyer removing them, or the seller 
giving them, it is—are they in the state in which between you as the buyer 
and the seller are bound to accept them? And they are in that state— ther» 
is nothing more that remains to be done, That’s why I was anxious to put 
before your Lordship the transaction which gives rise to the present clain 1.€. 
the transaction which took place in December. If I may illustrate it te your 
Lordship in this way. Supposing we were dealing with outstanding claims 
to money—and that’s plain enough. But if you are dealing with two transac- 
tions under which the two governments had purported to sell these goods. 


Supposing that, as has happened on the 12th December, the old goverr mens a 
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sold these goods to the partnership, then, between 12th December and the 5th J" (He 
ep eme 


January, the new hitherto unrecognised government chose to purport to sell the Court of 
same goods not to the partnership but to X: and then the change of recognition “ord Kets 


Original 1: UM 


follows in January and a problem arises between the two purchasers: Which Jurisdiction 
of them is entitled to the right to possession of these goods. My submission: 
there can be no doubt on the authorities and principles I have been advancing eal of 
that the partnership in that case would say: Well at the time when the old Precedings. 
government was de jure recognised, we bought and the right to the property eure 
in the goods passed to us. There was no doubt that at that time the de jure 
10 government could sell. They did sell. The property passed. Thereafter the 
government later recognised purported to sell the same goods. What title 
have they got? What title could they pass? 1 submit that it is plain in those 
circumstances that the first purchaser had a good title and there was nothing 
left to sell to any one else. It all depends, of course, upon the right of the 
old government at the time it was de jure recognised to enter into a contract 
of sale of these goods. If it had that right, then as I submit, by succession it 
passed. Take the sort of case we are dealing with here in a simpler illustra- 
tion, if I may, because it is a quite simple case. If my friend Mr. Threlfall 
has a motor car (and I have reason to believe that he does) and he makes 
20 me the executor of his Will, his personal legal representative, when I survive 
him. But before his death he sells his car for £100 (it wouldn’t be worth 
it) to my friend Mr. Wright. Then, he comes in due course to dic. I, as 
his legal representative, say at the time when this Will was made, and | 
was his legal personal representative, be had a motor car. Well, I shouldn't 
have had the smallest claim to the motor car by succession as his legal per- 
sonal representative because his whole title in it had passed to Mr. Wright. 
But if Mr. Wright, as I am sure could not happen, having purchased the 
motor car and failed to pay for it and therefore an outstanding claim in Mr. 
Threlfall’s purchase price when he dies. I, as the legal personal representa- 
30 tive, would most certainly claim for his estate that outstanding purchase price. 
hat’s ‘the distinction between this case and Haille Sclassic. 


Court: I quite agree, Sir Walter. But supposing your learned Junior had 
no title to sell the car at all? 


Monckton: Ah, of course, that’s why I preface what | said about the old 
government by saying “‘de jure at the time when that sale took place.’’ The 
old government was the government of China recognised as such and was 
dealing with property of China which was not situated in any territory which 
was within the control of any one else, or indeed, in their own control. They 
were dealing, as in the Haille Selassie case, with something in a foreign jJuris- 

40 diction, forcign to China and therefore if it were the de Jure government, if 
it were public property then the de jure government were entitled to deal with 
it by a contract, it not being in a territory which was covered or controlled 
by the de facto government of sonic part of China. 


Court: How far could you put that, Sir Walter Monckton? As I said yester- 
day, could they sell all Legation Buildings all over the world? Could they 
sel] islands which were not inhabited round the China coast? 


Monckton: But my Lord, let us begin by taking these things in stages. 
Take the Embassy in England. Lf that is part of the public property of China, 
and if, and I must assume it for this purpose, it is something outside China, 
50 (as you sec, your Lordship, problems of extra-territoriality at once arise) 
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then L submit the only people entitled to dispose of that property by saie, 


mortgage, or lease, are the authorised agents of the Chinese de Jure govern- 
ment. So that apart from any questions of whether de facto control of the 
whole of China had passed from them and that embraced an extra-territorial 
Embassy in England, apart from the question, I submit, certainly they could 
sell. Who else? But the authorised Government of China. And your Lord- 
ship sees that the pinch that may be said to lie here, and it is dealt with in 
Lauterpach’s book about recognition, and it is dealt with in other authoritics. 
When you have got such a state as existed in December 1949, between the 
de jure government and the de facto government of parts of China, and the 
matter was still in conflict, at that time, however, the scales of probable 
victory are weighted one way or the other, however such, so long as tius 
struggle is maintained, the old government still is de jure government and even 
now the de jure government, as this court must hold throughout December, 
1949, was entitled to do what it could to maintain the State which was ‘he 
State of which it was the government even against the de facto government 
until the struggle was manifestly over. And there is nothing improper. If 
you are thus entitled, in protecting yourself and your state against what, in 
that view, is the insurgent power. If I may just remind your Lordship of a 
passage in Lauterpach’s book on “Recognition in International Law’’ page 93 
section 38 (counsel reads ‘‘Although International law...... *’ down to ‘‘as an 
act of intervention contrary to international law’’). Well now, I only want 
to say this. about this passage: in the present case, we are relieved from «ny 
necessity of considering what the position was by the fact that, as the matter 
stands, recognition de jure of the old government persisted throughout Dece m- 
ber and is still said to persist until the 5th of January 1950. Consequently, 
it is beyond controversy in this Court that up to and throughout December, the 
old government was entitled to maintain itself as the government of China. 
In so doing, it had to resist an alternative government. There is noth:og 


improper or wrong in taking such steps as seemed to it necessary by the sale « 


of assets or otherwise in order to maintain its position even if thereby it 
damages the position of the alternative government, which eventually, but at 
a later stage, succeeds it. The importance of that won't escape your Lord- 
ship. It means this that in December 1949 the old government was entitled 
to take such steps. It was then that it took them and it had a right to tike 
them, unless that theory is wholly wrong. My Lord, having said so much 
for that case, I would like to conclude that part of my argument by drawing 
a distinction between the de facto controlled territory and the de facto conrol 
of assets for the present purpose. Your Lordship sces at once how important 
that distinction is from the facts of this case because the assets which vou 
have to consider were not at material times within China at all. They were 
situated within the boundaries of this Colony. Well, now the de facto control 
of territory, no doubt, in December, 1949, the new government was in de 
facto control of the greater part of the mainland. Some of it, as you will 
gather from the evidence we shall provide—some of the mainland—was «till 
in the hands of the Nationalist Government and that Government was carr} ing 
on, and was entitled to carry on from Taiwan. But the assets are not in any 
way connected with, or adherent to, the territory in respect of which the cl im 
to the de facto control is made. And when you are considering retroactivity, 


in respect of recognition, it is only the control of territory which is relevant. 90 


The control of asscts outside the territory bas nothing to do with the matter 
at all. Next, as to the control of the assets, no doubt, at the relevant time 
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in December, 1949, persons asserting the instructions of the new government, Renters 
had seized the assets in Hong Kong. Once aguin, this has nothing to do with Court »/ 
de facto recognition, or its retroactive effect. What we are now considering, Mee ee 
and what, with all respects, is the duty and province of this court to decide Jurisdic ion. 
is the question of title to property in Hong Kong. In December 1949, before WO 3 
the sale took place, these assets were vested in the de jure, the old government. dieavincsinbiok 
In that view, those who seized them were trespassers and had no shadow of Proceed:ngs, 
right to possession. It is therefore the quality of title to possession which 1s scenes 
here in issue, not any problem of international law about recognition. When 
one looks at such a problem, I expect your Lordship, as I do, starts by thinking: 
“Well, but this is property in respect of which a sovereign government now 
makes claim.’’? The case of the Christina comes into one’s mind and one says: 
You’ve impleaded but once more, contrary to the ordinary immunity, you are 
challenging a possession which they claim. But, of course, as I have indicated 
earlier, and don’t repeat, the effect of this Order-in-Council is to take away 
those considerations from your Lordship’s court. It is imperatively necessary 
that your Lordship should determine in whom the right to possession rests and 
the right to property. lt is the quality of title which is here in question and 
shortly put, it really is this: in the crucial month, there was a contract of sale 
by the then de jure government which had the right to dispose of these assets. 
The effect of that sale was that the property passed through the American 
Partnership to the plaintiff company immediately and irrevocably, and when 
in January 1950 the new Government succeeded by representation to the rights 
of the old, there was no property left in the old in these assets. My Lord, 
I put the argument upon that point, I won’t embroider it; it doesn’t assist. 
I have left over, however, the point about the Full Court. My Lord, the 
decision of the Full Court on the receiver, the application to appoint two 
receivers, what I have to say about it—three matters. The first is this, that 
you will find upon re-reading it that it was largely concerned with difficulties 
which were special to the CNAC in which there were shares, if your Lordship 
recollect, and which wasn’t in the same sense as the CATC, an emanation 
of government. Sccondly, their Lordships of the Full Bench were careful to 
refrain from prejudging the issue in terms they avoided it. If I may respect- 
fully say so, they very properly declined to bind the judge who would hear 
the case. Moreover, it is only on this point—the same second point-—their 
Lordships took the view that to go on with the matter would be to inmplead 
a foreign sovercign; that was quite enough for their purpose, they only indicated 
this doubt as to the prima facie case then established on the evidence then 
available by the plaintiffs; they indicated a doubt as to whether it was enough 
to make a prima facie case; but the case turned, and your Lordship may think 
naturally turned in the circumstances, then upon impleading. Thirdly, and 
this is the last point about it, in any event the Order-in-Council would com- 
pel vour Lordship to deal with the matter upon evidence now put before your 
Lordship whatever their Lordships below had done; but they have not 
embarrassed your Lordship. My Lord, it is clear to me, I hope I may say 
that vour Lordship had seen these judgments and therefore you won't want 
me to go through them in detail. 


Court: No, I don’t, I have read them actually. 


Monckton: My Lord, what 1 am now saying, I dealt yesterday with the 
judgment of the learned judge who first dealt with the matter I am now only 
thinking of the Full Court and the passages in which they dealt with immunity 
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begin at page 9 of their judgment in the copy I have and continues up to 
page 14. I need not do more than say that, having fully considered that as 
the first point which took the bulk of their judgment, they say “we are un: ble 
to find in any of these submissions any ground for holding that the learned 
Chief Justice was wrong in deciding that the doctrine of sovereign immunity 
precluded the Court from entertaining an application to appoint receivers.”’ 
That is the first and sufficient ground. Then on page 15, they say this snd 
I can only indicate the passage, ‘‘In his decision, the learned Chicf Justice 
indicated that apart from any question of sovercign immunity he would have 
refused the appointment of a receiver on the ground that in his opimion ihe 
plaintiff corporation had not established a sufficient prima facie case. — In 
order to succeed, a plaintiff must show that there is a reasonable likelihood 
of his winning the case when the action comes on for trial.”’ I don’t know 
what exact material there was then, but at any rate it did not satisfv the 
Chief Justice. 


Court: Sir Walter Monckton, I, on the hearing of an action, even without 
this Order-in-Council, | would not feel myrelf bound by any such decisior. 


Monckton: No, as your Lordship pleases. Then I will only just continue 
two sentences and stop; ] don’t want to leave an open door. ““It was argued 
before us, that in the present proceedings they need not, to quote couns:l’s 
words, dot every ‘‘i’’ and cross every ‘‘t’’. In our opinion, the learned Chief 
Justice was correct in his view also of this aspect of the case. We do not 
wish, at this stage, to say anything which might be prejudicial at the trial 
of any issue and will do no more than indicate some of the difficulties wi ich 
in our opinion the plaintiff corporation must surmount. 


But as your Lordship sces that language is very carefully shown. We are 
not attempting to say ‘‘What when the matter comes to trial and full evidence 
is presented to the court, the court will determine on this title issue?’ ind 
I am content to put it before your Lordship that your Lordship is required, 
in spite of anything said in the Full Court, to examine the material which we 
shall now put before you and see whether on the submission T have made that 
material is sufficient to establish (1) the validity of the contract whereby the 
partnership acquired their ownership and right to possession of these asset: on 
the 12th December, 1949, and (2) the validity, which I don’t suspect is epen 
to much challenge, of the transactions whereby the partnership made over the 
same assets on the 19th December to the present plaintiffs. My Lord, those 
are the arguments J desire to advance and I ask my learned friend if he would 
be kind enough to call the evidence for me. 


Court: Very well, Sir Walter. 


Wright: May it please the Court, in addition to the oral evidence of Mr. 
Marias and Mr. Rosbert in this case, the evidence which I now propos: to 
read consists of 7 affirmations and 2 affidavits and, to these affirmations und 
affidavits, are exhibited various documents of importance in this case. Ihe 
original documents are, as sworn in Formosa and America, actually before 
vour Lordship on the file and you may, if vou desire, refer to those but, from 
the point of view of convenience, all those documents have been made up ‘nto 
three bundles, bundles B, © & D. And, from the point of view of conveme ice, 
my Lord, I propose to read from the copy documents. 
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Court: Yes, you may. aan dit 
‘ ¥ ‘ aprenie j 1 
flourt of | 
Wright: The first affirmation my Lord is that of Liu Shao Ting and that pea 


Shao Ting of Chung Shan Road, North Section 2 Taipeh Taiwan Chima do. 7 

hereby...... (here counsel reads the affirmation of the said affirmant which risen he 
was sworn to on the 19th October, 1950 before His Britannic Majesty's Con- Proceedings 
sul, Tamsui, Formosa)...... Chairman of the Board of CATC.”? = Now that continued. i 
document is contained in pages 5 & 6 of fle D. 5 is the original document | 


i 

is contained in pages 1 and 2 of bundle B. It reads as follows: “I, Liv. Jurisdiction | 
| 

i 

| 

i 

lf 


in Chinese and 6 is the translation. Pages 5 & 6 of file D, and J will read 
10 you the English translation on page 6. “The Executive Yuan—Appointment | 
Order...... Order is hereby given...... (counsel reads on)...... Dated the 12th | 
day of December in the 38th year of the Republic of China 1949°’ and the 
document bears the seal of the Executive Yuan. Now this particular para- I 
graph 1, of the affirmation of Liu Shao Ting is confirmed in the later affidavit HH 
which L shall read from the Premier himself, my Lord, and the Premier also |e 
identifies and recognises that chop on the docurnent—the Appointment Order—on | 
page 6 of file D. The next paragraph of Liu Shao Ting’s Affidavit ‘‘Premier | 
Yen Hsi Shan with the ...... (here counsel reads para. 2 of Liu Shao Ting’s i 
affidavit) ...... “appended in Taiwan’’. That particular document, my Lord, Hk 
20 is in file C.—bundle C.—page 1. Perhaps your Lordship will absolve me | 
from the task of reading this particular document because it has already been (| Hin 
read by Sir Walter Monckton. 


Court: Yes. 


Wright: I need only draw your attention to the fact that this affrmant J.iu 
Shao Ting, his signature appears at the foot of that document. In connection 
with that paragraph 2, my Lord, a later affidavit from Yen Hsi Shan confirms 
that he gave’ this authorisation to Liu Shao Ting and the validity of this ay 
authorisation was dealt with in the affirmation of Chinese lawyers. Para- | 
graph 3 ‘‘The said acceptance by me...... (counsel reads the said paragraph) 
30 and the signature of Premier Yen Hsi Shan’. Now that particular 


it as his signature. ‘‘On the 11th day of December 1949...... (counsel reads a 

para. 4 of Liu Shao Ting’s affidavit) ...... of the mecting.’’ Premier Yen 

Hsi Shan’s affirmation, he confirms those facts, my Lord, and perhaps T may 

mention here that it is later in evidence that the Executive Yuan is the supreme 

executive organ under the Chinese Constitution. (Counsel reads para. 5). In ( 
40 order thoroughly to understand that paragraph, my Lord, it will appear in 

later affirmations that the Minister of Communications ordered CATC to be 

removed from Canton to ‘Taiwan in carly September 1949--] shall draw your 

Lordship’s attention to that evidence later on. That order was in early 

September, 1949, and the order to move CATC was given prior to 

the removal of the seat of Government from Canton, — Later evidence 

will show that the seat of Government was removed from Canton on 

the 12th October, 1949; and this was prior to the fall of the city and later 

evidence will show that Canton fell two days later, the 14th of October. The 

final paragraph of this affirmation ‘‘It was my intention...... (counsel reads 
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paragraph 6)...... and Willauer’’. This affirmation was sworn at Tatwan 
The next affirmation is that of Wong Kuang and that is contaimed on »ages 
3 & 4 of the same bundle, file B. ‘‘Wong Kuang, Director General...... (oun 
sel reads the affidavit paragraphs 1, 2, 3, 4 and 5(1)...... an original letter 
dated 31st December, 1949 from Chennault and Willauer.”’ That document 
is in file D, page 10 my Lord. If your Lordship will recall, that letter was 
read by Sir Walter Monckton and it is a covering letter to which were attached 
four promissory notes to which Sir Walter Monckton has already referred. 
Pages 10, 11, 12, 18 and 14 of file D. The original covering letter from 
Chennault and Willaucr and the four original promissory notes. — (Counsel 
continues to read the rest of the affirmation of Wong Kuang). ‘hat is the 
affirmation of Wong Kuang. 


Monckton: My Lord, we now come to the affidavit—the affirmation—in 
respect of which I have to ask for leave. It is on page 5 here, it is only a 
short addition—-page 5 in bundle B, my Lord—If I may read it de bene esse 
and then tell your Lordship why we ask for it, your Lordship sees that the 
affirmant has already been permitted by the Court to make one affirmi.tion; 
it is desired to supplement it in one particular. He says this, paragraph ° 
“In my affirmation dated the 19th October, 1950...... (here counsel reads the 
second affirmation of Liu Shao Ting)...... to my Government.”’ That para- 
graph of course is only qualifying him to give what is in the second paragraph 
and that is ‘‘The asscts of the Central Air Transport Corporation have neve" 
been vested in the National Government of the Republic of China.’’ My /uord, 
I would have assumed that from the affidavit already sworn because he said 
they were not shareholders and that it was owned by the Government of 
China—the Republic of China——but it seemed better to have it made abundantly 
plain. Therefore, my Lord, I ask leave that that may be treated as part of 
the evidence in the case before your Lordship. 


Court: Certainly. 
Monckton: Iam very much obliged. 


Wright: And the next affirmation, my Lord, is that of Nih Chun Sung, pag: 
6, file B. (Counsel reads the affirmation and the exhibits referred to therein) . 
The next affirmation is that of Yen Hsi Shan, page 8, file B. (Counsel reads 
the Affirmation up to the end of paragraph 2). LST-1 was the Executive 
Yuan order appointing Liu the Chairman of the Board of Governors as ] have 
indicated to vou, Premier Yen Hsi Shan’s chop was on that documen: and 
he also identifies his signature on LST-2, that is, page 7 of file D. That 1s 
the confirmation of the Government’s acceptance of the offer of Chennault and 
Willauer. (Counsel continues reading the affirmation starting with par:. 3). 
(After reading para. 8 counsel read the exhibit referred to in that paragraph) 
(Counsel then says: ‘‘That confirms the authorisation given to Liu Shao Ting 
to sign acceptance on behalf of CATC’’). (Counsel continues to read para. + 
and up to the 83rd line of para. 5 including the words ‘‘therein conta:ned’’ 
and says as follows:—‘‘If your Lordship would refer back to the affirmation 
of Nih Chun Sung, you will find that that relates to the exercise of Premier 
Yen of the powers of Minister of Communications while the actual Minister 
of Communications was absent in Hong Kong and it relates to the verious 
moves of the scat of Government’’). (Counsel continues reading the rest of 
para. 5 and then read the exhibit referred to in that paragraph; Counsel read 


Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3 


Bae 


ates 


pr 


Aine ou 


LO 


20 


40 


Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3 
77 


para. 6 of the affirmation). ‘The validity, my Lord, of this particular order ied 
referred to in para. 6 of Yen’s affirmation is also dealt with in the affirmation Court of 
of the Chinese lawyers. The next affidavit is that of George K.C. Yeh, p.10 Haag Rune 
of file B (Counsel reads the whole affidavit). My Lord, those 2 documents Jurisdiction 


referred to in para. 4 of this affidavit are in file D, p.9 and p.15; p.9 is the oy 


first one and which has already been read to your Lordship. Transcript of 
Proceedings. 


Court: Yes, I remember that. continued. 


Wright: You will recall the date, 28th December; from the Chinese Ambas- 
sador to the Foreign Office. Now the 2nd document referred to is on page 15 
_-this has also been read by Sir Walter Monckton and you will recall that 
that again was a letter from the Chinese Ambassador to the Foreign Office. 
Next affirmation is that of Ango Tai on page 12 file B (Counsel reads the 
whole affidavit)—the next affirmation is on page 14 of this file and this is the 
affirmation of the Chinese lawyers Joseph Keat Twanmoh sell...... BEC 525 ca 
sub-paras, (a), (b) & (¢)’’ and says as follows: My Lord, line 8 in (c)-— 
I think that is a mistake, the words ‘‘in paragraplis 1 & 2°’ should be in 


paragraphs (a) & (b)’’). 


(Counsel then continued reading the affirmation from that point up to the end 
thereof) . 


Wright: My Lord, that concludes the affirmation of the 2 Chinese lawyers. 
The last of these documents is the affidavit of Whiting Willauer and I don’t 
know whether that affidavit has as yet been incorporated in file B. I think 
it was perhaps handed in rather late. It is on page 21 of file B (counsel 
reads affidavit. Having reached paragraphs 8 of the said affidavit, Sir Walter 
Monckton interposed here as follows: If your Lordship will allow me to 
intervene for a moment on that because I don’t want your Lordship to be 
troubled with documents which really are not very material for the purposes 
of this case. The documents to which my learned Junior has just referred are 
documents which are not really the documents of title-in this case. It is the 
earlier bill of sale which does the transfer. his was only a step to be taken 
in order to achieve registration in a formal manner. Therefore, I don’t think 
your Lordship need worry about them). 


Mr. Wright continues to read from affidavit. 
Then Sir Walter Monckton:— 


I don’t know if that is convenient to your Lordship, that concludes 
the affidavit and affirmation evidence; there will be two short witnesses to 
be orally examined. Your Lordship may like to adjourn for a short moment. 


Court: Yes, we will adjourn for 20 minutes. 
(Court adjourned for 20 minutes at 11.25 a.m.) 
(Court resumed at 11.45 a.m. Appearances as before). 


Wright: May it please the Court, my Lord, I desire to eall Mr. Rosbert to 
give evidence. 


(Flere follows the evidence of Camille Joseph Rosbert and Saul G. Marias 


already extracted and appearing at pages ......... of this record.) 
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Monckton: Your Tordship, vou will not expect me at the end of this cas». 
with the evidence before you, to detain you very long but there are justia few 
points which have arisen and T should like to address you upon them. Now 
as far as the evidence goes itself as your Lordship will appreciate it, apart 
from the evidences to the relevant clause, everything turns upon the documeni« 
which I had addressed you upon carlier and the facts which had been srovec 
are only facts which L had opened. So far as the relevant law is concerned | 
only remind your Lordship in relation to the first of the transactions the sate 
to the partnership that on the passage in Dicey’s Conflict to which L hed 
referred whatever be the proper law of the contract in relation to th con 
struction of the contractual rights, it would be the lex situs of this place whe: 
the goods are which would determine the proprietary rights with which your 
Lordship is concerned. But, of course, it doesn’t matter in the light of the 
evidence; even if your Lordship adopted the proper law of contract the evidence: 
is that the Chinese law in relation to this contract would have the same effec! 
and the part property would pass on the completion of the contract on {2th 
December. And the question about which I shall ask at a little later stage 
is ‘‘Is it not therefore the effect of the whatever law is the appropriate law is 
part of this bargain?’’ Because that is now beyond challenge. But upon the 


proprietary on the one hand and the legal possibility on the other of the sale ‘ 


of such property by the de jure government—But that is a matter fron the 
illustration which your Lordship put to me is of interest to me. My Lord, J 
turn therefore in order to get rid of the matters of evidence to the cecond 
transaction, to the American transaction, my Lord, there again it is interesting 
to see, and Your Lordship was observing it I noticed, how closely the Am-ricat 
Statute about the sale of goods, having been born of the same common law. 
is analogous to our own. Not only the note and memorandum whic was 
wanted and forthcoming but also the rule of intention about passing o° pro- 
perty is substantially the same. So that if I am right in what I have submitted 


as to the first transaction, it is as clear that the second is a transaction under 2 


which the property in that cases passed to the plaintiff corporation. And it is 
a happy reflection that we aren't iroubled here with when there is a not only 
a conflict of laws in the technical sense but a conflict of laws in their effect 
and operation. That simplifies the matter. My Lord, the first thing T would 
like to say a word about to your Lordship is Boguslawski’s case whieh | 
mentioned yesterday. ‘T'o draw a distinction between it in one respect and the 
present. Your Lordship remembers in the present case how 1 have been saying 
it is most important to observe that at a critical moment in December 1943 
de jure recognition by our Government was with the what I call the old 
Government of China—very important as determining the matter whether witli 
whom resided the title to sell subject to the constitutional point we put aside. 
Of course, in the Boguslawski’s case the situation was very different; that was 
not the case as this is in which the de jure government was on the evidence? 
still fighting back. In this case you will see that evidence of Mr. Rosbert really 
illustrates it that there were areas not only Hainan Island but areas in the 
mainland which were still in the effective occupation and under the contrcl 
of the de jure government to which he was able to cause these aircraft to be 
flown in December and to some extent even in January so that there is m9 
question this is a case in which the de jure government was there anc was 


de facto in control of some parts of the mainland. My Lord, I addressed - 


your Lordship to-day with a citation from Professor Lauterpacht’s book. Jt 
didn’t matter if an accurate judge from outside would say ‘‘It is very unlikely 
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that the Nationalist Government would again retain their foothold”—that Js 
doesn’t matter. Tlowever, the balance has become tipped if the struggle is still cone’. + 
maintained then it is legitimate for the de jure government to take the appro- “ong Kew 
priate steps in their judgment to protect the assets of the State which they sursdict om, 
lawfully claim to represent. That was the position here all the time citing ie 
Professor Lauterpacht makes good the proposition that it is not ultra vires or ae of 
improper that the de jure government to do what was here done. — In Bogus- Proceedinss, | 


hs . . is ti . 
lawski’s case on the other hand the essential difference was that everybody “""""* 


knew indeed (in the only judgment which T would like to look at for a moment | I; 


again—that of Lord Justice Denning) it is said at the outset that the Govern- 
ment in London was about to be cxtinguished—there was no question of 
fighting back—that government was to go. If 1 may refer once to the passage 
in 1941, I K.B. at page L[78--we needn't go back to anything else—there 
in the opening passage of his judgment, the learned Lord Justice says this: 
(Counsel reads from beginning of Lord Justice Denning’s judgment down to 
the 12th line ending ‘“‘London Government’’). Counsel continues: I don’t 
go on from that, what I was upon there was to point the difference which 
is existed in a case in which there was no question of fighting back—the 
British Government had already said: ‘‘We are going to recognise the Lublin 
Government. We have since also decided to abandon our recognition of the 
London Government at some time and that we proposed to do.’’ Now for 
the purpose for which I am now addressing the Court, that, of course, is a 
very important distinction. Had what is called of London Government been 
a government which had been de jure recognised and in Poland controlling 
a part—however small a part—of Poland itself and fighting back. Then the 


_problems which can occur in the case as reported, would not arise. Problems 


as to vires, was it ultra vires the London Government to do what they did, 

were their motives questionable, were their motives to embarrass the Lublin | 
Government which was about to be recognised. All these problems arise in a 

case where there isn’t what Lauterpacht dealt with in the passages I have 

cited a propriety in the established government maintaining itself even if that 

does involve the embarrassment of that government which in the end is 

recognised on a later date. As my friend Mr. D’Almada reminded me in the 

case of the London Government of Poland, it was extinguished in the most 

literal sense—it wasn’t existent in control of any area; it was just gone. 


Court: At this time there was, however, no de facto government in Poland 
recognised by the United Kingdom. 


Monckton: I don’t think the Lublin Government—I don’t think there was 
recognition at all. 
Court: It went straight to a de jure recognition? 


Monckton: I am not sure but I am sure my friends will correct me if T am 
wrong. That is my recollection. 


Court: The point I had in mind, there could have been at that time no in- 
ternal act of a de facto government be placed in opposition to the act of the 
government de jure existing in England? 


Monckton: JI follow your Lordship’s mind. I was, of course, upon a nar- | 
rower point that, when the Lord Justice is dealing with the specific facts of 
this case, rather hedges what he says on page 182 bv reflections about the 
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Sees alien and improper purpose—if you will turn to page 182 which reads _ There 
Court of may be a difficulty in enforcing etc. ctc., applying this principle.’ He goes 
Hong Korg on to apply to the facts of that case. What I was anxious to make plain 
Jurisdiction. to your Lordship was the material distinetion between the two cases, the one 
here in which the de jure government was fighting back and there was rothiny 
Tana either alien or improper so long as that was the government recogmsed »v 
Proceedings, this country. So long as it was fighting back, so long as it was still esta lished 
continued. in narts of the mainland in its doing its duty as it conceived that duty to be 
in resisting the power which ultimately overcame it. Your Lordship wiil 

follow it in this connection that without my repeating it, it is there that the © 0 
passage of Lauterpacht which I have referred to earlicr to-day beco-nes of 
material value. And one can’t help bearing in mind in this connection the 
passage from the judgment of Mr. Justice Bennett which we have severa! times 
referred to—-a very short passage—in which he gives a warning when ‘ie was 
dealing with authorities which one always, I submit, must bear in mid that 
whereas principles are great and shall prevail authorities must be reluted to 
their own actual facts. He cites Lord Halsbury’s speech in Quinn v. Leathe 
on page 189 of 1939 (L) Chancery and Lord Halsbury had a habit of putting 
it pungently ‘“‘There are two observations of a general character which | wish 


to make...... The other is that a case is only an authority for what it actually “0 
decides.’’ The principle of continuity is a principle not depending upon any 
individual authority, it is a principle which runs through the international | 


law which in English law had been adopted. It is a principle of succession 
by representation; the principle of maintaining the security of commercial 
relation as distinguished from any violent interruption by assuming that 2 
newly recognised de jure government succeeds by title paramount so as to divest 
the interests already acquired by third parties. The last thing I want to cite 

in relation to this part of the case because it rather bears on what your Lord- 
ship put to me about a de facto and a de jure government is a passage in 
Lauterpacht on Recognition at page 286—the top of the page line 8~ -“‘The S56 
circumstances that international law permits recognition...... * down +o ‘in 
any of His Majesty’s courts.’’ 


Monckton: That passage frequently has been criticised and is about to be. 
(Monckton continues reading from ‘‘It would have been sufficient for the pur- 
poses’ down to ‘‘the bank of Ethiopia in Liquidation’’). 


Monckton: There is a governmental act—a legislative one, that is (Monckton 
continues reading: ‘“‘But there was no warrant for suggesting’’ down to 
mieerne? for the enforcement of the property rights of the Emperor outside 
Abyssinia.”’ 


» 
_ 


Monckton: Now, my Lord, before I read on may I pause to correct something ¢¢ | 
which I said in my proposition this morning. I said, in unguarded terms. 
that there was no English authority which decided recognition de jure co.- 
ferred on a new government a title to public property of the State from anv 
time prior to the grant of recognition. That was an accurate statement, 3! 
I had added ‘“‘property of the State outside the State.’’ I prefer to guard it ! 
that way—the Professor does, in this passage. That, of course, 13 ver i 
material—it had decisive consequence for the enforcement of the property rights 
of the Emperor outside the empire. In this case, there being both surts of 
recognition; this case, if instead of an outstanding right to the payment ol 
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money, onc was dealing with a sale by the emperor de jure recognised of ee 
something to Cable & Wircless of specific goods in a deliverable state, In Court of 


: es Rnd COs 1 ; 2 y : 1 1. Hong Kong 
which case there would be an enforceable right in them no longer challenge Daina 


able because there the de jure government had done s0. Jurisdiction. 
. , No. 32. 

Monckton goes on quoting: “‘The Court refused to consider...... * down to Prinseeipt dl 

end of quotation from Mr, Justice Bennett's judgment. Proceedings, 


cortinued. 


Monckton: He goes on to say how Mr. Justice Bennett endeavoured to dis- 
tinguish Mr. Justice Clauson’s judgment, and I don’t think I need trouble 
you with the rest of that. It only sets out and approves Mr. Justice Bennett’s 
conclusion in the Haille Selassie case. All that, as it humbly appears to me, 
goes to show that the second proposition which I was contending for, about 
the right of a de jure government to deal properly with the assets of that 
government is well established. Indeed, it isn’t for nothing and it isn’t for 
something wholly unenforceable that a government is de jure recognised even 
when there is a de facto government in control of the territory of the State. 
The presence of the de facto government in control of the State is effective 
in relation to executive and legislative acts of the State which will be recognised 
within its territory. But the position of the de jure government in relation 
to property outside, stands, as Mr. Justice Bennett correctly decided in that case. 
And at the end of the day, as I suggest, we come to this: That the one matter 
which remains for me to address your Lordship upon is the propriety and 
right of the de jure government to deal with assets which, upon the evidence, 
were undoubtedly there. I draw a firm distinction between propriety and 
right. What your Lordship is concerned with here is the legal right of owner- 
ship or possession as it passed. My Lord, if I may take an extravagant 
illustration: If one were dealing with the British fleet and H.M. Government 
through a properly and duly recognised agent, sold that fleet to a forcign power, 
there would be, so far as I am aware, no legal impediment to the passage of 
a good title but there would be a very doubtful chance of that government 
remaining in power. On the first matter we are dealing with law, we find 
no constitutional impediment. In the second, we are dealing with politics 
which I am not permitted here to discuss but it is a political disaster which 
such a government would incur and those who bought could buy with as good 
a title as if they bought a single ship which has often been sold by a legally 
recognised government, or two ships or more—or a number of aeroplanes, 
however valuable they arc. The question is, from the legal point of view: In 
whom does the title rest? And what impediment is there which prevents 
government through its proper agent, from disposing of that property in what, 
it conceives to be, in the best interest of the State. If it falls into error in 
reaching its conclusion upon what are the best interests of the State it remains 
open to political sanctions but the party which has bought from it property 
which it chose to sell having a valid title (under what I am assuming to be 
a mistaken view of what is most expedient), that third party acquires an 
indefeasible title and it is at the root of all the principles which I have been 
contending. That title should be, and should be regarded as, indefeasible. 
Those who deal with a de jure recognised government, with property admit- 
tedly the property of that government should be safe, so far as international 
law applies by us is concerned. From any suggestion afterwards that that 
government exhypothesi de jure recognised up to 5th January 1950 was some- 
how deprived of the power of granting a title to a third party. And if the 
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new government, not hitherto recognised by merely succeeding is entitled t 
defeat that title. 


My Lord, those are the matters which, on behalf of the plan tiffs is 
this action, [ desire to lay before the Court and I respectfully submit that w 
have established on the evidence a valid sale which passed the propert.. to tik 
partnership on the 12th December 1949 and a valid resale on the L9th December 
to the plaintiff corporation. And it is the duty of the Court under the Order- 
in-Couneil to pronounce that the ownership and the right to possession in thes» 
aircraft and the apparatus that goes with it lies securely in the plan tiffs in 
this action. 


Court: There is one point on the question of these old judgments of the Kull 
Court. I quote from the first three lines of the first paragraph of page 13 
beginning “‘it is necessary to bear in mind...... * down to ‘‘Republic of Chins.”’ 
Court continues: That apparently was an admission on the part of the plaintitt 
in a different suit, it is true, but is it any part of your case that they are 
public assets and CATC is a government department. 


Monckton: No, my Lord, my case is, that the CATC, on the evidence. is no: 
a public department but that its asscts are the property of the government. 
Your Lordship has seen how it was put and, whether it was put in a differen, 


form below, upon the evidence I must and do so—that it is not a public depart. 2 


ment but these were assets of the government—-no doubt as such. 


Court: You are not going to suggest that you might be bound by an admis- 
sion by the plaintiff in the former case? 


Monckton: [ am sure your Lordship will not put that upon me in this case 
an admission I know nothing about. I am much obliged to your Lordship tor 
drawing my attention to it but your Lordship will recollect the eviden:e. 


Court: You admit not public assets but the property of the governmer |? 


Monckton: Property of the government. Your Lordship will recoli-ct the 
questions about public property and so forth are questions which are concemed 
with these various immunity problems of which we are really excusd. — ] 
don’t think it can be, at least, I submit, it can’t be said here tha: there 
is any difficulty in there being the right of sale in the de jure government and 
the question whether the court can go into the matter is another. 


Court: We have an uncompleted contract, as it were, here, if we might put 
it that way. 


Monckton: ‘Truc, I think one ean say this that, save and in respect of the 
passage of property upon which there is really no conflict between the various 
Sateds (unintelligible) ......save in respect to the passage of property the contract 
remains in part executory because it so far remains the payment had not been 
made—it hasn’t fallen fue. 


Court: If in Haille Selassie’s ease, he had obtained his judgment ind on 
appeal possibly for the recognition, he might, as you say, have got away 
with it. 


Monckton: He might have. 
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‘ourt: Now here is a case which is not a frustrated contract but a contract 


in which delivery has not passed. 
jure government of China, in whose 


must recognise a contract ininucal 


Is it vour contention that the present de 
control at the moment those assets are 
io itself. 


Monckton: et me put it this way —In whose possession those assets were 
for a time (because they are now in medio 1 possession of H.E. the Governor 


under his directions). But let me 
moment, they were, as I have sald 


assume that against myself. At a crucial 
_ ho doubt, physically controlled by a man 


who said they were accepting the instructions of the new government as we 
have called it. What I submit here is this: In respect of contractual rights, 
however they arisc, the partics to a contract cannot approbate and re-appro- 
bate. What he can say (and 1 think it may involve some interesting and may 


be difficult questions), he can say, 


“YT approbate this contract and I desire to 


take it over. I get it by succession~-my rights’’ and then it may be, he put 
me or my clients into the difficulty of uncertainty to whom, in truth, the 
payment might be made. But there is one payment due ander the contract. 
{ may make a mistake or my clients may and pay it to the wrong people and 
would have to pay again because interpleader may be difficult. But the fact 
remains that that executory part of the contract remains over and it may well 
be that the new government could say “By succession inasmuch as those 
payments remain over as in EHaille Selassie’s case, we are entitled to recover."’ 


But they can only do that upon the 


footing of approbating the contract. Your 


Lordship points out—any one looking at the reality of things would say “Tt 
is not perhaps likely that they would approbate a contract in these terms where 
the consideration on both sides included a desire made effective not to operate 


into, what is now, the territory of 


the new government, and might not desire 


to approbate.’’ But I am_ not saying in force of this argument that they could 


not approbate but if they did, then all these 


enable them to stand. Really, the 
of that contract, the passage of the ] 


concerned. Very difficult questions 
passage of the property in the assets is plain from the evidence and from the 
law, submit, your Lordship, it was property passed by the de jure recognised 


AQ 


government at that time and the difficulties which mi 


distinction can be put in this way: Part 
woperty is that in which you are principally 
may arise as to the executory part but the 


the goods had not passed—property of goods not passed, are not here. And 
one is not fortunately put into this embarrassing situation of deciding how to 
Lord, it might well be that by other means 
one would have to ask for right to implead even more. T do not desire to do 
that now and I am not embarrassed in my argument by that as Your Lordship 
sees because when I was dealing with Haille Selassie I pointed what a great dis- 
tinction there was between that case in which there was an outstanding right 


implead. For an interpleader, my 


of payment as there is here and the successor gove 


in the 
Su prem: 
Court af 
llang Keag 
Origine! 
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Transcrig-t of 
Proceeditt us, 
continued 


arguments about succession would 


ght have supervened if 


rnment could say ‘‘Withoul 


violating all these principles about not taking by title paramount, I claim it 
ry difficult then for me to resist—no doubt. 
It will only do that upon the footing of claiming it under the contract. As 
your Lordship points out to me that may not be a contract likely to be approved 


Court: We have the situation, Sir Walter, in which your clients were forces 
to sue the partnership. What remedy would the partnership have? It has nc 


is a de jure government now.’’ Ve 


legal remedy—it cannot go against the original vendor, the other p 


50 contract, for specific performance 
suggested that this piece of paper is creating a legal remedy? 


{ 


arty to the 


beeause he has ceased to exist. Is it to be 
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Monckton: No, my Lord, the remedy was there save for one thing whie: that 
paper has done to it, namely, that I wasn’t able to bring into court the party 
against whom the remedy was to be sought. I have the right to the property 
against whomever claims it. If this person who claims it is a forcign sovereign 
government, [ won't be allowed to bring him to court, but for that pirce of 
paper, that’s what your Lordship said that it is a remarkable document. But 
there it is, it is the source of orders and under it [ seck to say that your 
Lordship has to determine ownership. in spite of a foreign government being 
interested. Upon the evidence, I submit there is no alternative but to say 
that the ownership is in me. If there is anything else I can assist your 
Lordship upon I shall only be too glad to endeavour so to do. But [ think { 
have covered all that I have to say-—I hope not too often. 


Court: What is the best procedure now, Sir Walter? 


Monckton: My Lord, I do not know if it would be convenient for your iord- 
ship to deal with this matter now—we are in your Lordship’s hands. 7 
imagine this is a case in which your Lordship might desire to be advised—- 
curia advasari—if that is so my friends are with me if you are, my i.ord. 
going to give judgment at a later date. 


Court: I think I will have to do that. 
Monckton: I apprehended that. 
Court: Stand over for judgment to be listed. 


To the best of my knowledge and b- lief, 
the foregoing is a true transcript of the 
recorded proceedings in the afore-nen- 
tioned action. 


(Sgd.) F. Gutierrez, 
Court Stenographer. 
31.38.51. 


No. 33. 
THE JUDGMENT OF THE GHIEF JUSTICE ON THE TRIAL OF THE ACTION. 
(As amended in red Ink pursuant to Order of the Courts) 


This is an action brought by Civil Air Transport Incorporated, a Cor- 
poration duly incorporated under the laws of the State of Delaware, United 
States of America, against the Central Air Transport Corporation, in which: a 
declaration is sought ‘‘that the forty aircraft now on the Government airfield 
at Kai Tak in the Colony of Hong Kong formerly the property of the defendants 
together with all spare parts, machinery and equipment for use in relation 
thereto wherever situate within the jurisdiction of this Honourable Court are 
the property of the plaintiffs and/or that the plaintiffs have the sole right to 
possession thereof.’’ 
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entral People’s Governmen 
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In consequence of this transaction, the partnership of Gencral Chennault 
and Mr. Willauer sold and transferred to the Civil Air Transport Incorporated 
all their right, title and interest in the asscts acquired by the partnership under 
its transaction of the 12th December, 1949, with the then Nationalist Govern 
ment. 


As a result of these dealings, two actions (O.J. Nos. 5 and 6 of 1950) 
were instituted in these Courts by the present plaintiff Corporation. O.J. Action 
No. 5 was brought against Gencral Chennault and Mr. Willauer as defendants 
and H. C. Wang and others and the China National Aviation Corporation ax 
third parties; and O.J. Action No. 6 was against the same defendants witi: 
3. Y. Ho and others and the Central Air Transport Corporation as third parties. 
In each case the claim, arising from the transactions I have mentioned, was for 
delivery up of the aircraft, cquipment ectc., and for damages for wrongful 
detention : the third parties, other than the China National Aviation Corporation 
and the Central Air Transport Corporation, were some, if not all, of the member; 
of the staff and employees of each Corporation who had attorned to the Central 
Peoples Government. ‘The plaintiff Corporation then issued summonses for the 
appointment of receivers in both these actions, and, the defendants General 
Chennault and Mr. Willauer consenting, the issue was fought between the 
plaintiff and the third parties in cach case. The then learned Chief Justic: 
refused each application holding, that the Central People’s Government was in 
possession and control of the assets in question and that the doctrine of sovereig: 
immunity operated. 


The plaintiff Corporation appealed and the Full Court upheld the decisions 
of the learned Chief Justice (Appeals Nos. 5 & 6 of 1950). 


By consenting, only one judgment was delivered by the Chief Justice and 
both appeals were heard together and one judgment delivered by the Full Court 


The reserved judgment of the Full Court was given on the [3th May, 
1950, and a deadlock appeared to have been reached for neither action could have 
proceeded in face of these judgments but, on the 10th day of May, 1950, the 
Supreme Court of Hong Kong (Jurisdiction) Order-in-Council, 1950, came into 
operation, the essential purpose of the Order being to confer jurisdiction upo. 
the Supreme Court of Hong Kong in any action or proceeding concerning these 
aircraft notwithstanding that any such action or proceeding impleads a foreign 
Sovereign State. On the 19th day of May, 1950, the plaintiff Corporation 
instituted these proceedings in respect of the aircraft of the Central Air Transport 
Corporation. 


The Order-in-Council is expressed to apply to any action or proceeding 
instituted in the Supreme Court after the coming into operation of the Order 
and it therefore applies to this action. 


This Order-in-Council therefore has to be construed; it is an incursion 
into established law and as such, in my opinion, must bear as narrow ai 
interpretation as the wording will permit. 
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Section L of the Order, which confers jurisdiction upon this Court, 3” ae Wh 

r see Supr 
reads :-— Court of al 
oe : Z 3 ‘ . Hong Kong at 
1(1) In any action or other proceeding concerning the aircraft which ; Original ' 
urisdtetion. ANH 


may be instituted in the Supreme Court of Hong Kong after the “  —- 
date of coming into operation of this Order, it shall not be a bar No. 33. 


to the jurisdiction of the Court that the action or other proceeding ee. 
impleads: a foreign govercign State. Court of first 
instance, 


(2) If a defendant in any such action or other proceeding fails to continued. 
appear or to put in a defence, or to take any other step in the 
10 action or other procecding which he ought properly to take, the 
Court shall, notwithstanding any rule enabling it to give judgment 
in default in such a case, enquire fully into the matter before 
giving judgment.” 


From the judgments of this Court and of the Full Court in the cases and in the 
appeal to which I have referred, it is quite clear that any claim in respect of the 
aircraft must ‘‘implead a foreign sovercign State’? and it is sub-section 1 of 


this section of the Order which creates the jurisdiction under which these pro- 


ceedings have been taken, and I interpret this sub-section as giving this Court 
jurisdiction to proceed even though the Sovereign Foreign Power stands upon Wie 
90 its immunity: it is nothing wider than that and entails no further whittling 

down of the rights eranted in our law to such forcign sovercign States and no 


wider incursion into that Jaw. 


No appearance has been entered by the defendant to these proceedings 
and it is therefore’ sub-section (2) that determines the duty of this Court in such 
circumstances. 


_ This Court is directed that judgment in such an event shall not go by 
default and that this Court shall ‘“‘enquire into the matter fully before giving 
judgment.” 


30 to consider what defences the defendant might have raised, whether in fact or 
in law, had the foreign sovereign State appeared that would be a matter of 
speculation but in my opinion it must mean more than hearing the case for the 
plaintiff in full. I have interpreted this sub-section as requiring this Court, 
in ‘the circumstances of this particular proceeding, to go outside an examination 
of the plaintiff’s case and to consider the other suits and applications which have 
been decided in these Courts relating to the subject matter of these proceedings 
to which the present plaintiff Corporation was a party, and the proceedings on 
appeal in the Full Gourt. As [ have said, the judgment in the application for 
the appointment of receivers and the judgment of the Full Court on appeal were, 
40 by consent, related to aircraft, the property of the China National Aviation 
Corporation which is not a defendant to the present proceedings, as well as to 
the aircraft of the Central Air Transport Corporation the present defendant, but 
in the proceedings in these suits the cases for and against these Corporations 
were separately put and Lam of opinion that regard may properly be had to them. 


These words are difficult to interpret. It is not possible for this Court | 
| 
| 


The construction of sub-section (2) of section 1 of the Order requires 
examination of the phrase “Svhich he ought properly to take,’’ used in relation 
to a defendant who ‘‘fails to appear, Of to put in a defence, or to take any other 
step in the action or other proceeding.” 
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ee _As I have interpreted section 1 to do nothing other than to confer 
Court of Jurisdiction upon this Court to proceed in this action even though so to proceed 
HOM tare impleads a foreign sovereign State, it is difficult to appreciate what steps the 
Jurisdiction. defendant ‘‘ought properly to take’* as being a foreign sovercign State his normal 


No. 33, ‘rights and privileges remain otherwise unchanged. 


ihe dup Tam of opinion that this phrase means no more than this: that even 
ment of the ; : I ; , I etd . 
Court of first though the foreign sovereign State has stood upon its immunity, the matter must 
instance. 8 : 6 : : eee 
; fully be enquired into by this Court and that the phrase ‘‘ought properly to 
, 8 ] : 


tinued, se 7 ‘ 
come’ tae” is related to what an ordinary defendant ought to do, and does not imply 


any further incursion into the recognised rights and privileges of a foreign: 


sovereign State. It would cover also the case in which, if the foreign Sovercign 
State had entered an appearance but failed to enter a defence or to comply with 
an order made arising out of the proceedings. 


In these proceedings, as in the others which were brought before these 
Courts, the question of the recognition by His Majesty’s Government, de facto 
and de jure, of the Central People’s Government and of the Nationalist Govern- 
ment was an essential factor and steps were taken in the proper manner to obtain 
this information and, although these steps were taken and the information 
received in another suit, the statement of His Majesty’s Government, were put 


in by the plaintiff in these proceedings, whose case to some extent was based - 


upon this statement. It is convenient therefore to set out the questions ind 
answers here :— 


Questions, 


“1. Does His Majesty’s Government recognise the Republican Gove rn- 
ment of China (the Nationalist Government) ag the de jure 
Government of China? 

2. If not, when did His Majesty’s Government cease so to recognise 
that Government ? 

3. Is the Central Peoples Government or any other Government rerog- 
nised as the de jure Government and, if so, from what date? 

4. Has the Republican Government ceased to be the de facto Govern- 
ment (either at the time of moving seat of Government to Formosa 
or otherwise) and, if so, from what date? 

5. Is any other Government recognised as the de facto Government 
and, if so, from: what date? 

6. What is the status of Formosa? Is Formosa part of China or is 
it Foreign territory vis-a-vis China? 


The replics to the questionnaire are as follows :— 


“1. H.M. Government in the U.K. docs not recognise Nationalist Gov- 
ernment (Republican Government) as de jure Government of Republic 
of China. 

2. Up to and including midnight January 5th/January 6th, 1950 H.M. 
Government recognised Nationalist Government as being de jure 
Government of the Republic of China and as from midnight January 
5th/January 6th, 1950 H.M. Government ceased to recognise former 
Nationalist Government as being de jure Government of the Republic 
of China. 
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3. Ag from midnight of January 5th/6th, 150 H.M. Government 
recognised Central People’s Government as de jure Government of 
the Republic of China. 


4, Tf.M. Government recognise Nationalist Government has ceased to 
be de facto Government of the Republic of China. 1t ceased to be 
de facto Government of different parts of the territories of Republic 
of China as from date on which it ceased to be in effective control 
of those parts. 


5. H.M. Government does not recognise any governments other than 
Central People’s Government of the Peoples Republic of China as de 
facto Government of the Republic of China. Attention, however, 
is invited to the 2nd sentence in answer to question 4. 


(6. In 1943 Formosa was a part of the territories of Japanese Empire 
and H.M. Government consider Formosa is still de jure part of that 
territory. 


On December Ist, 1948, at Cairo, President Roosevelt, Generalissimo 
Chiang Kai-shek and Prime Minister Churchill declared all territories that Japan 
had stolen from Chinese including Formosa should be restored to the Republic of 
China. On July 26th, 1945 at Potsdam, the heads of the Government of United 
States of America, the United Kingdom and the Republic of China reaffirmed 
“The terms of Cairo Declaration shall be carried out.’’ On October 25th, 
1945, as a result of an order issued on the basis of consultation and agreement 
between Allied Powers concerned, Japanese forces in Formosa surrendered to 
Chiang Kai-shek. Thereupon with the consent of the Allied Power Administra- 
tion, Formosa was undertaken by the Government of the Republic of China. 
At present, actual administration of the island is by Wu Kou Cheng, who has 
not, so far as H.M. Government are aware repudiated superior authority of 
Nationalist Government. 


Lam advised that the effect of recognition by H.M. Government as stated 
in answer to question 1 to 5 and in particular its retroactive effect (if any) are 
questions for the court to decide in the light of those answers and of evidence 
before it. Ends. Copy of letter follows by air.’’ 


The case for the plaintiff, put with great ability by Sir Walter Monckton, 
K.c, was based on three propositions :-— 


(a) That the Central Air Transport Corporation was wholly owned and 
controlled by the Nationalist Government (then in Formosa) and that 
on the 12th December, 1949, there was a valid sale by that Govern- 
ment to the partnership, General Chennault and Mr. Willauer, a 
condition being that the partnership was to organise a Corporation 
to which the physical assets were to be transferred ; 


(b) that the partnership duly transferred the assets by a sale valid in 
American law to the plaintiff Corporation; and 


(c) that a change of Government is by succession and not by title para- 
mount and accordingly the Nationalist Government was empowered 
to enter into this transaction, still being recognised de jure by His 
Majesty’s Government, and that the doctrine of retroactivity did not 
apply to this transaction. 
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The purchase price was to be paid by bearer promissory notes, without interest, 
the first promissory notes to be given by the partnership later to be replaced 
by promissory notes given by the Conipany to be formed. In the event the 
promissory notes were given directly by the plaintiff Corporation and not in 
substitution for those to be given temporarily by the partnership. 


The document comprising the contract is a letter from the partnersh:p, 
dated the 5th December, 1949, and addressed to the Minister of Communicatic ns 
of the Nationalist Government at Taipeh in Formosa and bears the acceptar ce 
of a person styled ‘‘the Vicc-Minister of Communications and concurren ly 
Chairman of the Board of Directors of Central Air Transport Corporation’’ which 
is dated 12th December, 1949. ‘There is another aceeptance signed by a pers mn 
styled the Deputy Secretary-General of Executive Yuan and concurrently Chair- 
man of the Board of Directors of China National Aviation Corporation and dated 
the 13th December, 1949. 


There is also a document dated the 12th December, 1949, signed by Yen 
Hsi Shan ‘‘Premier concurrently as Minister of Communications’’ ordering one 
Liu Shao Ting to take over the duties of Chairman of the Board of Governcrs 
of Central Air Transport Corporation in conjunction with his other duties: it is 
this Liu Shao Ting who signed the endorsement on the partnership offer of the 
dth December, 1949, on behalf of the Central Air Transport Corporation. 


A further letter dated December 12th, 1949, addressed to the partnership 
signed by Premier Yen Hsi Shan for the Nationalist Government notifies the 
acceptance of the partnership offer, but the plaintiff Corporation bases the séle 
on the letter of the 5th December, 1949, as endorsed on the 12th December of 
that year. Finally, the representative of the Nationalist Government in London, 
on the 28th December, 1949, notified the then Foreign Secretary of the trars- 
action. It was stated for the plaintiff Corporation that Chinese law was to 
govern this transaction while it was agreed that the Municipal law of Hong Kong 
governed any legal proceedings relating to the aircraft grounded there. 


The Nationalist Government had moved during the year from Nanking 
to Canton in April, thence to Chungking in October, thence to Chengtu in 
November and finaily to Formosa on the 9th December: it purported to bring 
its Departments and Ministries with it on its travels and in any event the 
aircraft and technical equipment of Central Air Corporation were brought 10 
Hong Kong before September, 1949, while the organisation itself appears to 
have been moved to Formosa on the 9th of December, 1949. 


At the date of this transaction, it is evident that the Nationalist. Gover1- 
ment had no effective control over the mainland of China save possibly in respe ‘t 
of those few areas of which evidence was given in these proceedings, but it is 
equally evident that no possibility existed of that Government being able ‘o 
defend these areas which awaited occupation by the Central People’s Government. 


While the Nationalist Government was taking the steps it did to evacuate 
to Formosa, the Central People’s Government was not idle, and on the 1:t 
October, 1949, issued a decree dismissing the Ministers of the Nationalist 
Government and appointing new ones. Further by November, the members of 
the staff and employees of Central Air Transport had attorned to the Central 
People’s Government, and from the L5th November, 1949, the staff and employees 
have been paid by that Government. 
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An affirmation by Chen Cheuk Juin in O.J. Action No. 6 of 1950-contains 07 rr, 

the following :— Court ot 
Hong Kart 

: triginai 
“T say that from its organisation in 1942 the Corporation had si peal 
been administered and controlled as a department of the Ministry of No. 23. 
Communications and T say that the Corporation is still a Department of Ae 
the Central People’s Government now controlled and administered by the Court of frst 
Civil Acronautical Administration. I say that the possession, control ad 
and management on behalf of the Central People’s Government of all the | 
assets, properties, equipment machinery belonging to the Central Air i Diauaeaa 
Transport Corporation has been at all material times in myself ase Csr 
Managing Director and in the members of the stalf of the Corporation 


appointed by me and acting under my instructions and orders to retain 
and maintain possession, control and management of this property as 


State Property.’’ 


“YT further say that on the 9th November, 1949, I accepted the 
orders of the Central People’s Government of the People’s Republic of 
China and went to Peking with the intention of continuing to carry out 
the objects for which the State Property was to be used under the laws 
and constitution of the Republic of China, namely to fly the routes linking 
the cities of Peking - Shanghai-Tientsin-Hankow-Chungking-Kunming- 
Mukden-Lanchow and other cities as well as to connect the said cities of 
China with Hong Kong and Bangkok.”’ 


“Prior to my departure for, Peking as stated in Paragraph 8 of this 
Affirmation I authorised the Directors of the Business, Finance, Opera- 
tions Departments and other senior officials of the Corporation to set up 
an Emergency Committee for the purpose of consultation on measures tc 
prevent the officials of the deposed Nationalist Government from getting 

control of, sabotaging, damaging, oF tampering with the assets and 
properties of the Corporation or from removing such assets and properties 
from the jurisdiction of this Honourable Court to Formosa. Among such 
senior officials were some of the persons joined as third parties in this 
Action. Other senior officials of the Corporation are not Third Parties 
and were not defendants in any other suits before this Honourable Court. 
Acting under my instructions and in continuous communication with me 
these senior officials have directed the routine work of the offices, the 
necessary ground maintenance work on the aireraft, and have exercised 
complete and absolute possession and control in every respect of all the 
assets, properties, aircraft and real estate belonging to the Corporation. 
I say that [ gave the said instructions and orders for and on behalf of the 
Central People’s Government. I] further say that the wages of all of the 
employees and staff from the 15th November, 1949 have been paid by 
the Central People’s Government.” 


On the 12th November, Mr. Chen Cheuk Lin was appointed by the 
Premier of the Central People’s Government General Manager in a communica- 
tion in the following terms :— 
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In the se 

Supreme To 

Court of : othe : . 
ee General Manager Chi Yi Liu, 

Original ne . i : , . ‘: 
se General Manager Cheuk Lin Chen, and 

ees All Officers and Workmen of 

oO. . 

The Judge- China National Aviation Corporation and 
ment of the : ; ; ; 
Court of first Central Air Transport Corporation. 
instance, 
CONE My hearty welcome to you who rise gloriously to uphold the ¢ :use 


under the guidance of the two General Managers Liu and Chen. 


I hereby accept in the name of the Cabinet of the People’s Central 
Government of the Chinese People’s Republic the telegraphic request 1) 
made by you on 9.11.1949, declare the China National Aviation. Cor- 
poration and the Central Air Transport Corporation to be the property of 
the Chinese People’s Republic and exercise (the right of) control of the 
said China National Aviation Corporation and the said Central Air 
‘fransport Corporation on behalf of the People’s Central Government. 


I hereby appoint Chi Yi Liu to be General Manager. of the C ina 
National Aviation Corporation and Cheuk Lin Chen, General Managcr of 
the Central Air Transport Corporation. 


I hope all officers and workmen of the said two Corporations 
remaining in Hong Kong and Specially Liberated Areas will here:fter “9 
unite in a body under the guidance of the two General Managers Liu and 
Chen, heighten their precautions, shatter the secret plots of the reaction- 
aries, bear the responsibility of protecting the assets and wait for further 
instructions (from me). The (cost of) living for all the officers and 
workmen shall be borne by the People’s Central Government. I azain 
hope that you will stick to the position of patriots, strive to make progress 
and exert yourselves in the cause of establishing the civi] aviation erter- 
prise of New China. 


Dated the 12th day of November, 1949. 
(Sgd. & Chopped) Chow En-toi.”’ ou 


The position then on the 12th December, 1949, when this contract was 
made, was that the Nationalist Government no longer exercised any effective 
control over the mainland of China; that Government was established outside 
Chinese territory; the aircraft were in Hong Kong and the members of the staff 
and employces having attorned to the Central People’s Government. Subsequently 
the Courts of Hong Kong held, and, with respect, in my opinion rightly ield, 
that these aircraft, were and had been in the possession and control of the Ce:tral 
People’s Government. I will refer here to certain extracts from the docur ent 
of sale :— 


‘“(D) The Government is unwilling to sell or otherwise dispose of said 40 
physical assets or stock except upon the most binding assura ‘ices 
that after such sale or disposition they will not be used in any 
way for the benefit of or for the carriage of passengers or goods 
within, to or from the Communist areas of China’’; and 
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(6) Chennault and Willauer agree that the said assets shall not be eae 
used, directly or indirectly for the benefit of or for the carriage Court of 
of passengers or goods within, to or from the Communist areas One Fetal 
China. » : Jurisdiction. 


By normal diplomatic usage, and indeed to be inferred from the terms of the ..N% = 
contract quoted above, the then Nationalist Government must have been fully paar 
alive to the probability of the withdrawal of recognition by His Majesty's Court of firat 
Government in the near future and in fact this took place as from midnight SLAW: 
5/6th January, 1950, and it is evident that this transaction was a device entered 

into with full knowledge by both parties, by which it was hoped that the aircraft 

might be prevented from passing to the Central People’s Government on its 
recognition de jure for the references to “Communist Areas of China’? must 

yelate to the areas controlled by that Crovernment, recognised as the de facto 


Government of those areas. 


It is a transaction inimical to the Central People’s Government and indeed, 
as the aircraft were used for a public purpose within and without China, inimical 
to the interests of the Chinese people. 


This then is the transaction to which the plaintiff Corporation submits 
the Central People’s Government suececded after midnight on the 5/6th January, 
1950, basing this argument on the doctrine of succession. 


The doctrine of succession of one Government to another rather than by 
title paramount has been recognised by judicial decision (United States of America 
vs. MeRae, Law Reports 8 Equity; Republic of Peru vs. Dreyfus, (1888) 38 
Ch. D.; and the American case of the Guaranty Trust Company Vv. United States, 
Volume 304 United States Reports) and most recently in Boguslawski and an- 
other vs. Gdynia Ameryka Linie 2 A.E.R. 1950, and the purposes of and the 
reasons for that doctrine are well established. There must surely be, in my 
opinion, a limit to the scope of the acts to which this doctrine applies; a limit 
to the transactions into which a Government, knowing that recognition will 
shortly be withdrawn from it, may enter. 


This transaction was clearly hostile to the present de jure Government of 
China and I consider hostile to the interests of the Chinese people. Counsel 
for the plaintiff Corporation did not suggest that the Central People’s Government 
would wish to adopt these contractual rights but submitted that it could not 
escape from them and that if his proposition depended on its acquiescence then 
—cadit quaestio. Counsel further stated that the plaintiff Corporation would 
consider itself bound by the terms of the contract and would not directly or 
indirectly permit the aircraft to be operated in China under the present Govern- 
ment. 


In Boguslawski v. (idynia Ameryka Linie, Denning lu. J., lays down 
the following principles :— 


“On such a succession it 1s obviously desirable that there should be 
continuity in the administration of the affairs of State, and the law will 
make every presumption in favour of it. Decrees which were passed by 
the old Government will remain effective except in so far as the new 
Government decides to repeal them. . . 89 also, it seems to me that the 


offers made by the old Government may be lawfully accepted unless they 
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have meanwhile been revoked. There may be a difficulty in enforcing 
the ensuing contracts because the new Government cannot be imple ided 
in our Courts. But the principle of continuity is of paramount imyport- 
ance. Lt requires that the new Government should stand in the shoes 
of the old Government in all respects, except in respect of acts of members 
of the old Government which are ultra vires, or acts which were done 
by them not in good faith as trustees for the State but for an alien and 
improper purpose. . 


“Secondly did Mr. Kwapinski make the declaration in 200d 
faith or did he do it for an alien or improper purpose? — [t was arued 
before us that it was most detrimental to the shipping companies for the 
men to leave the ships and thus immobilise them; that the payment of 
three months wages if they left would have the effect of inducing them 
to leave and was, therefore, unjustifiable; and it was to be inferred that 
the purpose of the declaration was to embarrass the new Governmert on 
its taking over the ships. If that were the purpose of the declaration, I 
do not think it would be valid.” 


In the transaction now before this Court, I have no hesitation in reaciung 
the conclusion that not only was it one designed to embarrass the Central 
People’s Government, but it was against the interests of the Chinese people and 
that it was a transaction incompatible with that trusteeship which every trov- 
ernment must assume. The loss of these aircraft in a country eo large as China 
and with poor communications would be severe. The majority of the staff and 
employecs had already attorned to the Central People’s Government, and the 
aircraft were only at any time owned by the Nationalist Government solely in 
its capacity of trustee. I cannot hold that at the time of the transactior the 
Nationalist Government may properly be said to have sold these aircraft for the 
purposes of fighting to retain its former territory. In my opinion, this wes an 
act of members of the Nationalist Government done not in good faith as trustees 
but for an alien and improper purpose. 


To turn to the question of retroactivity, I would again quote Denning 
L.J. (Boguslawski vs. Gdynia Ameryka Linie). 


‘‘The retroactive effect must, however, be confined to the acts o the 
Government within its proper sphere, i.e. acts with regard to person: and 
property in the territory over which it exercises effective control; (See 
Banco de Bilbao v. Sancha) or acts with regard to ships which are 
registered there and whose masters attorn to them; see The Arantzazu 
Mendi. Just as the new Government only gains its right to recognition 
by its effective control, so also the extent of the retroactivity is linsited 
to the area of its control. 


The relevant period in this case is from June 28th, 1945, to midnight 
of July 5/6th, 1945. During that week the Polish Government ol 
National Unity had control only over the territory of Poland itself. It 
had no control over the men and ships who were subject to the Folisb 
Government in London. During that time, no master of any of :hose 
ships attorned to the new Polish Government. It follows therefore that 
our recognition had no retroactive effect whatever so far as those met and 
ships were concerned.’ 
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Tt wag argued for the plaintiff Corporation that since the transaction was ose 


one which the Nationalist Government, then recognised de jure, had authority — Court of 
; dong Kong 


to enter into, then on the principle of succession if Was one to which retroactivity, “Vriginal 
by recognition of the new Government as the de jure Government, could not Jurisdiction 
4 to one 
affect. No, 33. 


The Judge- 


To my mind, it appears that it is to the acts of the new Government to ment of the 
: ourt o rst 


which the principle would apply and it is necessary to consider those acts. sence: 


comtraued, 

The Nationalist Government ceascd to be de facto Government of different 
parts of China as from the date on which it ceased to be in effective control of 
those parts and it is to be assumed that the Central People’s Government became 
correspondingly de facto Government of those areas. In October 1949, the 
Central, People’s Government dismissed the Ministers of the Nationalist Govern- 
ment and new ministers were appointed in their place. In November 1949, 
the majority of the members of the staff and employces of Central Air Transport 
Corporation in Hong Kong had attorned to the new Government and these Courts 
have held that the control and possession of the aircraft in Hong Kong was in 
the Central People’s Government. On the 12th November, 1949, the Premier 
of the Central People’s Government appointed Cheuk Gin Chen, General Manager 
of Central Air Transport Corporation (he had been General Manager since the 
inception of the Corporation) and fron the 15th November, 1949, wages and 
salaries were paid by the Central People’s Government. 


Even though the aircraft were in Hong Kong, there is no doubt that the 
Central People’s Government were in possession and in effective control. If an 
analogy may be drawn between ships abroad, the masters of which have attorned, 
and aircraft in similar circumstances, then clearly here is a situation in which 
recognition de jure will have a retroactive effect and, in my opinion, that 
retroactive effect will go back at least as far as the dismissal of the ministers 
of the Nationalist Government in October 1949. 


Further, it must be remembered that the aircraft in this case were owned, 
managed and controlled by the Government of China and that the Central Air 
Transport Corporation is a department of that Government. I hold therefore 
that as from the 1st October, 1949, these aircraft were owned by the Central 
People’s Government. 


With respect to the actual contract itself, it is to be noticed that it 
purports to sell all the physical assets of Central Air Transport, a department 
of the Government of China, possessing in addition to the aircraft in Hong hong 
property to the value of Hong Kong $6,000,000 in China and a radio station in 
Formosa. It is idle to suppose that the assets in China would be affected by 
this transaction. Further, although the property in the aircraft in Hong kong 
might legally pass on the execution of the contract, delivery could not be effected 
for under the municipal law of Hong Kong, goods which at the time of sale are 
in the possession of a third party an acknowledgment by that third party is 
required. The contract was also executory as the promissory notes have not 
fallen duc. It is probable that the Order-in-Council would cure the former and 
time the latter, but no more effective reprobation of the contract, of which it 
had knowledge, could have been made by the Central People’s Government than 
by acquiring possession and control of the aircraft in Hong Kong. 
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Roos Holding therefore as T do that this transaction between the then Ni tion 
Court of alist Government of China and the partnership General Chennault and Mr 
Ogee Willauer is not valid or enforceable in these Courts, it follows that the plaintifi 
Jurisdiction. Corporation may stand in no better position and I find accordingly that the 


No. 33, Plaintiff Corporation has failed to establish ownership or right to possession 0} 
The Judge these aircraft in Hong Kong, the subject matter of this action. It follows further 
ment of the that I must hold that the ownership and the right to possession of these aircraft 


Court of first.” ra 
instance, 18 IN the Central People’s Government. 


on One point remains on which I must give directions. By section 606 of 
the Code of Civil Procedure, a period of six months is laid down within which 
an appeal from this decision may be brought. I consider that there must be 
finality in this matter and that so soon as possible and accordingly under the 
powers vested in this Court by section 4(1) (b) of the Order-in-Council, I direct 
that any appeal shall be brought within two months of the date of this judgment 
and that section 606 of the Civil Procedure Code be construed accordingly 

This action is accordingly dismissed. 
CHIEF JUSTICK, 
21.5.5]. 
ea er 
No. 34, No. 34, 

cre irs AFFIRMATION OF CHEN CHEUK LIN DATED THE 27th DAY OF JANUARY 1950 FILED IN <%) 

Cheuk Lin THE GOURSE OF INTERLOCUTORY PROCEEDINGS IN ORIGINAL JURISDICTION ACTION 

ee er 0 No. 6 OF 1950 AND REFERRED TO BY THE CHIEF JUSTICE 

Judgment, IN THE COURSE OF HIS JUDGMENT. 


This Affidavit is hereunder printed with its exhibits attached. 


IN THE SUPREME COURT OF HONG KONG 
ORIGINAL JURISDICTION 
Acrton No. 6 oF 1950 


BETWEEN 
CIVIL AIR TRANSPORT INCORPORATED - Plaintiffs. 
and 
CLAIRE LEK CHENNAULT and WHITING 
WILMAUER: 203 i-0h & aoe & Defendants 
and 


I, CHEN CHEUK LIN ( ) of Central Air Transport Corporation, 
Shell House, ground floor, Queen’s Road Central, Victoria in the Colony of 40 
Hong Kong, do solemnly, sincerely and truly affirm and say as follows :— 
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1. Lam and have been at all material times to this Action the Managing  gupreme 


Director of the Central Air ‘Transport Corporation. Court of 
Hong Koa 

. : : : : Onigina 
9. J have read the affidavit of James J. Brennan made on thie Gth day Jurisdiction. 

of January, 1949 and the affidavit of Denis Henry Blake made on the 2ist day 0 a4 


of January, 1950. Affirmation 
of Chen 

2 : ‘ Cheuk Lin 

8. In reference to paragraph 2 of the affidavit of James J. Brennan L referred to 


say that the Central Air Transport Corporation 1s i department of the Central saga i 
People’s Government of the People’s Republic of China, I say that from Lis csweizeed: 
organisation in 1942 the Corporation bad been administered and controlled as a 
10 Department of the Ministry of Communications and I say that the Corporation 
is still a Department of the Central People’s Government now controlled and 
administered by the Civil Aeronautical Administration. L say that the possession, 
control and management on behalf of the Central People’s Government of all the 
assets, properties, equipment machinery belonging to the Central Air Transport 
Corporation has been at all material times in myself as Managing Director and 
in the members of the staff of the Corporation appointed by me and acting under 
my instructions and orders to retain and maintain possession, control and 
management of this property as State Property. 


4. In reply generally to the affidavits of James J. Brennan and Denis 

20 Henry Blake I say that the People’s Republic of China is being impleaded before 

this Honourable Court in respect of its rights to the assets, aircraft, equipment, 

machinery, funds, bank accounts and other properties or to its use thereof which 

are State Property of the said People’s Republic of China. 1 respectfully say 

that L have the right and duty to bring these facts before this Honourable Court 

in my capacity of Managing Director of the Central Air Transport Corporation 

and on behalf of the present Third Parties and I further respectfully say that 

the Central People’s Government of the People’s Republic of China does not 
submit in any way to the jurisdiction of this Honourable Court. 


5. With reference to the affidavits generally of James J. Brennan and 
39 Denis Henry Blake I say in reply as follows :— 


(a) I have been the Managing Director of the Corporation from the time 
of its organisation in 1942 and at all times have appointed staff 
members, allocated work, and generally directed the affairs of the 
organisation. 


(b) Some time in April 1949 the Administrative Offices of the Corpore- 

tion were removed to Canton from Shanghai, and for convenience of 

operation the workshops and equipment were moved to Hong Kong. 

I gave orders to the members of the staff located im Tiberated China 

to remain at their posts, to maintain installations belonging to the 

40 Corporation. , Particularly I ordered the maintenance of 42 radio 
weather stations throughout the territory of China. 


(c) On the Ist October, 1949 by process of revolutionary change the 

Central People’s Government was announced to have taken office by 
proclamation of Mr. Mao Tze Tung, Chairman of the Centra! 
People’s Government of the People’s Republic of China. 
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(a) The Ministers of State of the erstwhile Nationalist Government and 
particularly Yen Hsi Shan, who had removed themselves outside the 
territorial limits of the Republic, were dismissed. New Ministers 
of State were appointed in their place. These facts were wicely 
published in the English and Chinese press. I say that as a result 
of these events the authority of the dismissed Ministers had in jact 
been terminated within the territory of the Republic of China, ind 
I verily believe that any acts of theirs were not recognised therca ter 
in any Court of the Republic. 


6. I say that on the 9th November, 1949 by exercising my right of-self 
determination as a citizen of the Republic and as the Managing Director of the 
Central Air Transport Corporation I decided that the State Property under my 
control should continue to be used for the benefit of the people of China. 1 
say that at or about this time attempts were made by officials of the deposed 
Nationalist Government to force me as Managing Director of the Corporation to 
transfer the asscts and propertics of the Corporation to Formosa, to abandon the 
routes flown in China, discontinue the operation of the air lines and in gen-ral 
to commit such acts as to deprive the people of the Republic of China of public 


property and the means of air transportation within China and between Ciina _ 


and the outside world. 


7. I wag advised and verily believe that by obeying the orders of ‘Tuanmo 
Chieh, deposed Minister of Communications, and other high officials of the 
deposed Nationalist Government | would be guilty of criminal offences punish. ble 
under the criminal and constitutional laws of the Republic of China with life 
imprisonment or death. I knew that by so doing I would be depriving thousiunds 
of employees of the Corporation in China of their livelihood and that 1 would 
be depriving the Republic of China of the public property comprising aircraft, 
machinery, equipment, weather directional and climate forecasting facilities and 
an important means of national deferce if I had followed the orders of the 
deposed Nationalist Government since it had been superseded by the Cer tral 
People’s Government as-from the Ist Cctober, 1949. 


8. I say that I have and had a duty to protect the State proprietary 
interests in Public and State Property within the confine of the Republic of Cuina 
or within the jurisdiction of this Honourable Court against all those whose title 
is in conflict with the Republic of China through the duly appointed Ministers 
of State. I further say that on the 9th November, 1949 I accepted the orders 
of the Central People’s Government of the People’s Republic of China and went 
to Peking with the intention of continuing to carry out the objects for wich 
the State Property was to be used under the Jaws and constitution of the 
Republic of China, namely, to fly the routes linking the cities of Peking- 
Shanghai-Tientsin-Hankow - Chungking -Kunming - Mukden - Lanchow and cther 
cities ag well as to connect the said citics of China with Hong Kong and Bangkok. 


9. I say that on the 12th November, 194 T received the authoris: tion 
from Premier Chou En Lai and assumed the control of all properties and a.sets 
of the Corporation throughout China to use and employ such assets and properties 
for the transport of passengers, mail and cargo by air. A copy of the transletion 
of this authorisation is attached hereto and marked ‘‘A’’. 
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10. Isay on the 6th January, 1950 His Britannic Majesty's Government J” Me 


Supreme 


severed diplomatic relations with the erstwhile Nationalist. Government and Court of 


recognised the Central People’s Government as the de jure Government of the 4 eal 


Republic of China. Jurisdiction. 


11. Isay that on the 13th January, 1950 I received further instructions , Ne. #- 
from the Director of the Civil Aeronautical Administration, Mr. Chung Chik of Chen 
Ping, to take over on behalf of his Administration the asscts and propertics of Cheuk Bin 
the Central Air Transport Corporation and to report to him at the earliest ietuee 
opportunity. I have here a copy of a translation and it is hereto attached and Sdement, 
marked ‘‘B’’. By these orders the aircraft, equipment, machinery, and other ees 
assets of the Central Air Transport Corporation are requisitioned by the Central 


People’s Government for public purposes. 


12. Confirmation of these instructions were also sent from Peking by 
Cable and Wireless. The cable was sent in ordinary code in which messages 
in Chinese are sent. I am shown a copy of a translation and it is hercto 
attached and marked ‘‘C’’. 


13. Prior to my departure for Peking as stated in Paragraph 8 of this 
Affirmation I authorised the Directors of the Business, Finance, Operations 
Departments and other senior officials of the Corporation to set up an Emergency 
Committee for the purpose of consultation on measures to prevent the officials 
of the deposed Nationalist Government from getting control of, sabotaging, 
damaging, or tampering with the assets and properties of the Corporation or 
from removing such assets and properties from the jurisdiction of this Honourable 
Court to Formosa. Among such senior officials were some of the persons joined 
as third parties in this Action. Other senior officials of the Corporation are not 
third parties and were not defendants in any other suits before this Honourable 
Court. Acting under my instructions and in continuous communication with 
me these senior officials have directed the routine work of the offices, the neces- 
sary ground maintenance work on the aircraft, and have exercised complete and 
absolute possession and control in every respect of all the assets, properties, 
aircraft and real estate belonging to the Corporation. I say that 1 gave the 
said instructions and orders for and on behalf of the Central People’s Government. 
I further say that the wages of all of the employees and staff from the 15th 
November, 1949 have been paid by the Central People’s Government. 


14. Iam informed and verily believe that the grounding of the aircraft 
belonging to the Corporation was caused by the acceptance as valid a com- 
munication purporting to come from China wherein one T'so Chih Chuen, deposed 
Director of Civil Aeronautical Administration of the deposed Nationalist Govern- 
ment some time about the 15th November, 1949 temporarily suspended the 
registration certificates of the said aircraft. [ am informed and verily believe 
that this suspension is invalid since the supersession of the deposed Nationalist 
Government dates from the Ist October, 1949. I say that I have been informed 
by Mr. Chung Chik Ping of the Central People’s Government that the suspension 
is annulled and the registration certificates have been restored to efficacy. I 
say that this fact has been conveyed to the Director of Civil Aviation of the 
Hong Kong Government who rightly refused to accept registration certificates 
issued by the Civil Aeronautics Administration of the United States in conflict 
with existing and valid registration certificates issued by the Sovereign State 
owning the aircraft as Public Property. 
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cee 15. I say that whatever rights of ownership there are in the aireraft and 
Court of properties of the Central Air Transport Corporation within the jurisdiction of 


Hong Kovy this Honourable Court are vested in the Central People’s Government of the 


Jurisdiction, People’s Republic of China as Public Property to be employed solely and 

Nog, ex¢lusively for the use and benefit of the people of the People’s Repi blic ol 
Afiymation China. ‘1 further respectfully submit that this Honourable Court has n> jurts- 
of Chen diction over such property which has at all times been in the possession ane 


Cheuk Tin J : 3 ‘ : 
referred to control of persons holding for and on behalf of the Republic of China. 


in the 
Judgment, ; . - : ’ ; 
continued. And lastly, I, the said Chen Cheuk Lin, solemnly, sincerely and truly 


affirm and say that the contents of this my Affirmation are true. 


Affirmed etc. 


This ig the exhibit marked ‘‘A’’ eferrec. 
to in the Affirmation of Chen Cheuk Jin 
dated the 27th day of January, 950 


Before me, 


(Sgd.) C. D’Almada e Castro, 
A Commissioner &c. 


To 
General Manager Chi Yi Liu, 
General Manager Cheuk lin Chen, and -0 
All Officers and Workmen of 
China National Aviation Corporation and 


Central, Air Transport Corporation. 


My hearty welcome to you who rise gloriously to uphold the cause under 
the guidance of the two General Managers Liu and Chen. 


I hereby accept in the name of the Cabinet of the People’s Centr: 
Government of the Chinese People’s Republic the telegraphic request made by 
you on 9.11.1949, declare the China National Aviation Corporation and tie 
Central Air Transport Corporation to be the property of the Chinese People 5 
Republic and exercise (the right of) control of the said China National Aviation 30 
Corporation and the said Central Air Transport Corporation on behaii of the 
People’s Central Government. 


I hereby appoint Chi Yi Liu to be General Manager of the China National # 
Aviation Corporation and Cheuk Lin Chen, General Manager of the Central A ~ ‘ 
Transport Corporation. 
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I hope all officers and workmen of the said two Corporations remaining Sonn 
in Hong Kong and Specially Liberated Areas will hereafter unite in a body under — Court o: 
the guidance of the two General Managers Liu and Chen, heighten their precau- “iegeal! 
tions, shatter the secret plots of the reactionaries, bear the responsibility of Jurisdictem. 
protecting the assets and wait for further instructions (from me). The (cost x, 34 
of) living for all the officers and workmen shall be borne by the People’s Afirmatios 
Central Government. I again hope that you will stick to the position of patriots, Fore 
strive to make progress and exert yourselves in the cause of establishing the civil referred t+ 


ve : Vian, the 
aviation enterprise of New China. Judgment 


Dated the 12th day of November, 1949. continued 
I hereby certify the foregoing to be the 
true translation of the Chinese document 
marked ‘‘A’’. 


(Sgd.) 
& Chow En-loi. (Sgd.) Chan Kwok. Ying, 
(Chopped) Court Translator. 
27.1.1950. 
This is the exhibit marked ‘‘B’’ referred 
to in the Affirmation of Chen Cheuk Lin 
dated the 27th day of January, 1950. 


Before me, 


(Sgd.) C. D’ Almada e Castro, 
& Commissioner &c. 


For the perusal of 
Chi Yi Liu, 
General Manager, 
China National Aviation Corporation, 
Des Voeux Road, Central, and 
Cheuk Lin Chen, 
General Manager, 
Central Air Transport Corporation, 
Queen’s Road Central. 

Hereby appoint Chi Yi Tin, General Manager of China National Aviation 
Corporation, to undertake the responsibility of taking over all assets of China 
National Aviation Corporation in Hong Kong (and) appoint Cheuk Lin Chen, 
General Manager of Central Air ‘Transport Corporation, to undertake the respon- 
sibility of taking over all asscts of the Central Air Transport Corporation in 
Hong Kong. Apart from sending order by mail (the said Officers concerned) 
are requested to act in accordance herewith and report as soon as possible. 
40 Chung Chik Ping, Head of Civil Aviation Bureau of the People’s Central | tel, 
Government of the People’s Republic of China. 13th January ee ) KYC 
I hereby certify the foregoing to be the 
true translation of the Chinese document 
marked “*B’’. 


(Sgd.) Chan Kwok Ying, 
Court Translator. 
27.1.1950. 


00 
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This is the exhibit marked ‘‘C’’ referred 
to in the Affirmation of Chen Cheuk Lin 
dated the 27th day of January, 1950, 


Before me, 
(Sgd.) C. D’Almada e Castro. 
A Commissioner &c. 


For the perusal of 
Cheuk Lin Chen, 
General Manager, 
Central Air Transport Corporation, 10 
Queen’s Road Central. 


Hereby appoint Chi Yi Liu, General Manager of China National Aviation 
Corporation, to undertake the responsibility of taking over all assets of China 
National Aviation Corporation in Hong Kong (and) appoint Cheuk Lin Chen. 
General Manager of Central Air Transport. Corporation, to undertake the respon. 
sibility of taking over all assets of the Central Air Transport Corporation in 
Hong Kong. Apart from sending order by mail (the said Officers concerned; 
are requested to act in accordance herewith and report as soon as possible. 
Chung Chik Ping, Head of Civil Aviation Bureau of the People’s Central 4 
Government of the People’s Republic of China. 18th January eee si 

I hereby certify the foregoing to be the 
true translation of the Chinese document 
marked ‘‘C’’, 
_(Sgd.) Chan Kwok Ying, 
Court Translator. 


27.1.1950. 
No. 35. 
NOTICE OF APPEAL. 
Motion to the Full Court to set aside the Judgment of the Chief Justice on the Trial of 30 


the Action in the First Snstance. 


TAKE NOTICE that the Full Court will be moved at 10.00 o'clock a.m. 
on Tuesday the 21st day of August, 1951 or so soon thereafter as Counsel car 
be heard, by Hon. Leo D’Almada, k.c., Mr. John McNeill, K.c. and Mr 
D. A. L. Wright Counsel for the above-named Appellants for an Order that the 
Judgment herein of His Honour the Chief Justice given on the trial of this 
Action on the 21st day of May, 1951 whereby it was adjudged that the Plaintiffs 
had failed to establish ownership or right to possession of certain aircraft, spare 
parts, machinery and equipment in Hong Kong and whereby the Plaintiffs’ 
claim was dismissed may be reversed and that Judgment may be entered for 40 
the Plaintiffs in the said action. 


. Dated the 20th day of July, 1951. 
Wilkinson & Grist, 
Solicitors for the Appellants. 
N.B.—The 22nd of August is also reserved for the hearing of the appeal. 


To The Registrar of the Supreme Court, 
and to the Respondents, 
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No. 36. In the li 

ORDER BY HIS HONOUR MR. JUSTICE TREVOR JACK GOULD AND HIS HONOUR ce al fF 


ellate 
(Full Court in Chambers the 11th day of August 1951). Pai anne 


MR, JUSTICE ALWYN DENTON SGHOLES. Hong Kong Hl 
i 
| 


On hearing the Solicitors for the Appellants and upon reading the Affidavit Sree 
of Basil Norman Cooper sworn herein on the 10th day of August, 1951 IT its) eo = 
ORDERED as follows :— ~ service of 

Motien. 

1. That the Appellants do have leave to amend the Notice of Motion 

herein by adding the words “ and to the Respondents’’ at the foot 


10 thereof after the word ‘‘ Court.”’ 


9. That service of the Notice of Motion herein be effected by leaving a 
copy of the said notice at the office of the Respondents at Shell House, 
Queen’s Road Central, Victoria in the Colony of Hong Kong. 


3. That the time specified in Section 609 of the Code of Civil Procedure | 
be reduced to 7 days. i} 


Dated the Lith day of August, 1951. | 
(Sed.) C. D’ Almada e Castro, 


Registrar. 

i A 

(L.8.) , 

: i 

‘9 No. 37. No. 37. | 
20 Affirmation i 
AFFIRMATION AS TO SERVICE OF NOTICE OF MOTION : as io servic qh 

AFFIRMED THE 14th DAY OF AUGUST 1951. of Notice of i 
Motion. 


r WONG HOI SHING of 2 (Jucen’s Road Central, Victoria in the 
Golony of Hong Kong, Clerk to Messrs. Wilkinson & Grist, Solicitors, do 
solemnly sincerely and truly affirm and say as follows :— 


1. On the 13th day of August, 1951 at 3.00 p.m. I attended at Shell 

House, Queen’s Road Central, Vietoria aforesaid, the office of the Central Air 

Transport Corporation within this Colony and served a sealed copy of the Notice 

of Motion hercin dated the 20th day of July, 1951, as amended on the 13th 

30 day of August, 1951, by leaving the said sealed copy at the said office. At the 

same time I left with the said scaled copy Notice of Motion a copy of the Order 

of Mr. Justice Gould and Mr. Justice “choles dated the 11th day of August, 

1951. Copies of the said amended Notice of Motion and the said Order are 
annexed hereto and marked ‘‘A’’ and “*B”’ respectively. 


And lastly I do solemnly sincerely and truly affirm and say that the 
contents of this my Affirmation are true. 


Affirmed etc. 
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No. 38. 
AFFIDAVIT OF BASIL NORMAN COOPER SWORN THE 18th DAY OF AUGUST 1951. 


1, BASIL NORMAN COOPER of 2 Queen’s Road Central Victor a in 
the Colony of Ifong Kong, Solicitor, make oath and say as follows :-— 


L. [ have the conduct of this Appeal on behalf of the Appellants herein. 


2. [am advised by Counsel that it will be necessary to adduce iresh 
evidence at the Appeal by reason of the fact that in the judgment of His Hc nour 
the Chief Justice of this Court given on the 21st day of May, 1951 he referred 
to and relied on a certain Affirmation filed on bebalf of the Defendants in inter- 
locutory proceedings which took place in previous Actions, namely O.J. Actions 10) 
Nos. 5 and 6 of 1950. 


3. It was not foreseen or contemplated that such Affirmation or such 
previous proceedings would be referred to or relied on by the learned Trial Judge 
and therefore on the hearing of this Action no evidence was produced by the 
Plaintiffs to deal with the material matters referred to in the Defendants’ said 
Affirmation or in such previous proceedings. 


4. The fresh evidence it is proposed to adduce viva voce will be furn:shed 
inter alios by Ango Tai and Moon Chen and the leave of the Full Court is scught 
that their evidence be given at the hearing of this Appeal. 


Sworn etc. é 


No. 39. 
NOTICE OF MOTION FOR AN ORDER FOR LEAVE TO ADDUCE FRESH EVIDENCE BY 
WITNESSES ON THE HEARING OF THE APPEAL. 


TAKE NOTICE that the Full Court will be moved at 10.00 o'clock a.m. 
on Tuesday the 21st day of August, 1951 or so soon thereafter as Counse can 
be heard, by Hon. Leo D’Almada, k.c., Mr. John MeNeill, «k.c. and Mr. 
D. A. L. Wright Counsel for the above-named Appellants for an Order that 
leave be given to the Appellants to adduce fresh evidence by witnesses or the 


hearing of this Appeal. 


Dated this 17th day of August, L951. 


(Sd.) Wilkinson & Grist, 
Solicitors for the Appellants. 


To the Registrar of the Supreme Court 
and to the Respondents. 
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No. 40. Tn the 
FURTHER QUESTION TO AND ANSWER FROM FOREIGN OFFICE REFERRED TO IN THE Rae as 
HEARING ON APPEAL BEFORE THE FULL COURT. Houg Kong 


Appellate 
Jurisdiction: 


(NOT PRODUCED PRIOR TO AUGUST 22nd 1951) 


Subsidiary question and answer 


No. 40, 
Further 
Question 
Question : Chief Justice would be grateful if he could be further informed pees 

whether H.M.G. recognises the People’s Government as having from the 
become the de facto sovereign government or the government excr- tae 
cising effective control on first October, 1949 when it was proclaimed, , 
10 or any other date between that date and fifth January, 1950, of the 
parts of China of which the Nationalist Government had ceased to 


be the de facto government. 


Answer: H.M.’s Government in the United Kingdom recognised. in period 
between October 1st, 1949 and 5th/6th January, 1950 the Central 
People’s Government was de facto Government of those parts of 
territory of Republic of China over which it had established effective 
contro] and if control was established after October Ist, 1949 as 
from dates when it so established control. 


No. 41. No. 41. 

99 FURTHER EVIDENCE ADDUCED AT THE HEARING BEFORE THE FULL COURT BY eho 
LEAVE OF THE COURT ON THE HEARING OF THE NOTICE OF MOTION TO Tete 

ADDUGE FURTHER EVIDENCE. adduced at 

(Such evidence being extracted from the transcript of the Proceedings and from the oe pera 


notes of President of the Full Court). 


Evipence or ANGO TAT (a) 


At present of Taipch, Taiwan. Have already sworn affidavit in Taipch 
in this action. In June 1949 I joined CATC as technical adviser. T came 
to Hong Kong end May 1949. I remained to end of year. Was in THIS; 
on 9.11.1949. Chen Cheuk Lin was up to then the President of CATC. 
30 On that day he left for Peking taking 2 of the Corporation’s aircraft. J | 
was then Manager of Maintenance and Enginecring Departments. Prior 
to his departure Mr. Chen had not given me any indication of his intentions. 
Were then Sceretarial, Operations and Business Department in CATC. 8 
departments. My Maintenance and Engineering Department was under 
Chen and Moon Chen who was Vice President. He was mainly concerned 
with operations. Up to 9th November I did not hear of any political 
trouble in the organisation. As far as I know up to 9th November no 
employee of Central People’s Government had stated openly that swore 
loyalty to Central People’s Government. Nor up to then had any one stated : 
AQ to me that he claimed to hold any part of property for Central People’s i 
Government. 1 considered myself as employee of the Company and under- ‘iE 
stood it to be solely controlled by Nationalist Government. A day or two 
after Chen’s departure I understood an Emergency Committee had been 
formed—11-13 members. 1 understood it was trying to take over assets of 
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Company illegally. After Chen ©. L. departed I was appointed by Minister 
of Communications of Nationalist Government on 11/11, as acting Preside it 
of CATC, replacing Chen C. lL. who had been appointed by same Ministry. 
He was dismissed. I received order from Minister of Communications wito 
had come to Hong Kong from ‘Taiwan about 1th November. [| recognise 
these 2 documents. st is order of appointment of self. 2nd also issued 
by Minister of Communications naming me a member of the Board of 
Governors replacing C. L. Chen. They have been in My possession since 
handed to me in Hong Kong. Put in marked Appeal 1 & 2. The chops 
are the official seal of the Ministry of Communications. The President 1s 
the Highest official in the organisation. After my appointment I appointed 
a Mr. Parker as security Chicf of CATC. About 16th November. Object 
was to prevent the Company's assets being damaged—stolen or otherwise 
illegally taken by persons not in the Company’s employment. This letter 
is one I issued to Mr. Parker 16/11/1949 appointing him as Chief of 
Security. 1 identify my signature. Marked Appeal 3. Parker reported 
to me regularly. He employed 75 guards. I paid them out of spec al 
funds appropriated by the Government for the purpose. About same time 
I was responsible for putting notices in H.K. papers. About mod- 
November. About 6 or 7 papers. Included S.C.M. Post. Also Chine se 
newspapers for 3 days. I produce a copy of S.C.M. Post of Saturday 
19/11/1949 containing the notice I had inserted. Put in Appeal 4. It 
was a notification to employees. All staff conspiring with Chen dismis+ed 
ete, About 80-100 came forward. I continued paying them until Janue ry 
1950. End of January. 80-100 of CATC only. The instruction to keep 
off the premises was not obeyed by those persons who did not register i.e. 
the balance of the employees. Whole staff of CATC was about 300-400. 


Of those 80 or 100 who remained loyal, were there any in fairly lngh 
positions in the Corporation? 


Yes, there were. 

Could you name one or two of them? 
Mr. Moon Chicn. 

What was he at that moment? 


He was then a former executive Vice-President. He was then appoinied 
as the adviser of the new management. Then Mr. Harvey Toy. 


What was he? 
He was Sceretary of the Operations. 


He was Sceretary of the Operations department and that was one of ihe 
three divisions of CATC? 


Yes. And then Mr. Henry Hsu. 

Who was.... ? 

Chief of General Affairs. 

And anybody else? 

And the legal adviser of the Company, Mr. Norman Chien. 


Now Mr. Parker, during this time, was carrying out his duties, carry ng 
out the instructions you issued to him? 
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Yes. 

Was he able to continue carrying out your instructions in regard to the 
control of the aircraft? 

He was able. He had been able to take possession of the aircraft of the 
company up to a time as reported by him that he was no longer able to 
maintain them and he had to withdraw. 

That would be from what date? 

As I recall it, that was around the 5th and £0th of December. 


ght: He will be giving evidence about this himself, my Lords. 

I think as a result of his having to relinquish control, the other employees 
took over, is that right, on Kai Tak? 

That is what I understood. 

Now as a result of the other employees taking control, I think that you, 
in consultation with Mr. Chen and the minister, instructed your solicitors 
to obtain an injunction. Is that right? 

That is so. ; 

Do you recall the date of that? 

A few days—round the 24th of November. 

ght: My Lords, I want to put in now the injunction obtained in 0.J. 
Action No. 518 of 1949. The Court file is before your Lordships but I 
have copies of the injunction here. 

Mr. Tai, would you just formally identify this as the injunction that was 
obtained on the 24th November? 

Yes. 
ght: My Lords, that is a copy of the injunction appearing on the official 
file. Perhaps you could put that in as an‘ exhibit now? 

Now Mr. Tai, did you try to put this injunction into effect? 

Yes, I did. 

What did you do, whom did you give it to, or whom did you instruct to 
try and enforce this injunction? 

I was then informed or told to appoint someone of the company to deliver 
the injunction. . . . 

Whom did you appoint? 

Mr. King. 

You appointed him to serve the injunction? 

Yes. 

On the persons? 

Yes. 

Was he able to do that? 

He did finally, at a second time, serve. 

Did you know whether the Court Bailiff attempted to enforce the injunction ? 
The Court bailiff refused the first time to go and actually served on the 
second time as I have mentioned because of lack of police support as 
promised. 

He tried to serve it first? At least you tried to get him to serve it first, 
is that it? And he was unable to do it? 


ce ee 
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gn the A. He accompanied Mr. King. 
Supreme : a . : : 
Court of Q. THe accompanicd Mr. King the first time? 
Ilong Kong 


Appellate A. Yes... . He did not go. | 
rigdiction. : ‘ ep 
Jurisdiction. (He did not go the first time. Why was that? 
No. 41. A, We were promised police support. . . - | 
Further | 


evidence of Q. But ag that was not forthcoming the bailiff did not serve the injunction ? | 
Ango Tai 

adduced at A. Yes, 

the hearing Q, So you got Mr. King to serve it the second time? | 


nA 
ented _ That is so. I understand, also, accompanied by the bailiff then the secord | 
time. i | 
Q. Now the following day, that is the 25th, I think that the persons named 
as defendants got what ] call a counter-injunction, a preservation order, do | 
you recall that? 


A. Yes. 

Q. (That is on the same file, my Lords). I want you to identify that as the 
counter-injunction obtained by the defendants. That was served on yo), 
wasn’t it? 

A. Yes, 

Q. It ordered you not to remove from the premises the property affected by 
your injunction. You see that in para. 2: that the plaintiffs (that is your 20 
Corporation) do not remove from the premises concerned the property 
affected by the injunction obtained by you. Now when that injunction ws 
obtained, I think that on the advice of your solicitors you did not make any 


other active effort to regain physical possession and control of the assets at 
Kai Tak? 


A. That is right. 
Q. You awaited the outcome of the legal proceedings ? 
A. Yes, we were told to await the legal procedure. 
Q. By your solicitors? 
A. Yes. 30 
Q. Actually I think the position is quite clear. Your own, the imjuncti on 
obtained by you, by your Corporation, was never obeyed ? 
A. That is correct. 
No. 42, No, 42. 

poeneee EVIDENCE OF WILLIAM ROBERT PARKER. 

Robert, 

Parker 


saree’ at Witness: WILLIAM ROBERT PARKER (from the witness-box). 
me ee (Witness sworn in the witness-box. Examination by Wright :) 


Q. By whom were you employed at the moment, Mr, Parker? 

A. Civil Air Transport Incorporated. 

Q. Civil Air Transport Incorporated, and your appointment in that Company? 40) 
A. Chief of Security. 

Q. You know Mr. Ango Tai—the first witness ? 

A. Yes. 
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Do you remember whether, during the month of November, he appointed 
you—in November 1949—to any position or issued you any instructions ? 
Yes, [ have full recollections of such. 

What date was it please? 

November the 16th. 

Do you identify that letter? (Hxh. No. Appeal 3). 

I identify this as a Ictter given to me. Covered my appointment by Mr. 
Ango Tai. 

Did you give anybody a copy of your letter of appointment ? 

Copy of the letter of appointment or rather a letter covering that Ictter of 
appointment was given to Mr. Mackintosh, Commissioner of Police. 
Who gave it to him? 

I gave it to him personally. 

I sce. Was that the same day or the next? 

The following day. 

And what were your instructions from Mr. Ango Tai? 

My instructions from Mr. Ango Tai were given to me on the afternoon of 
the 16th November after I had accepted the appointment and were to the 
effect that I shall get together a number of men to be used at Kai Tak 
Airport as guards from a security point of view. 

Over what property ? 

They were to take over the guarding of aircrafts which were parked at 
Kai Tak Aerodrome. 

And belonging to whom? 

Formerly the property of CATC and also CNAC. 

And any other property, any other assets? 

Assets which were contained in the workshops at Kai Tak and also assets 
which were stored in various buildings in Kowloon. 


.I think your appointment was, although you haven't stated it yet, it 


appears in the letter as security officer—that is your appointment? 

That is correct. 

Well now, this is on the 16th November. Did you get to work straight 
away ? 

The first number of men were posted by me personally at Kai Tak between 
11 p.m. and 12 midnight on the 16th. 

How many men? 

As near as I can recollect at present, 14 men. Definitely not less than 12. 


. And where did you post them, what were the instructions you gave them ? 


Those men were posted on patrol duty covering the complete area of Kai 
Tak Airport whereon the planes in question were parked. 

And what about the... . That particular mght had you anyone looking 
after the machinery etc. ? 

From the night of the 16th onwards, we have men posted for observation 
purposes and with the knowledge of the police at various points such as 
Diamond Hill or Canton Road. : 

Yes, but I am really concerned with the aerodrome. 
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Yes, there were 11 points altogether and they were all covered. 

Did you meet with any opposition posting these guards? 

None whatsoever. 

Did any of the other employees, any of the employees of the CATC, inter - 
fere with you? 

Never on any occasion. 

The following day did you employ more men, that is, on the 17th? 

On the 17th, with the assistance of the police, I was able to obtain on their 
recommendation a number of men which brought the total to 75. 

And what did you do with them ? 

70 of those men were used to cover the airport in three shifts for 24 hours. 
The other 5, specially picked men, were put at the airport for supervision 
purposes. 

How were they able to get in and out of the airport. Did they get the 
relevant passes? 

They were put on the airport by me with the approval of the Commissione r 
of Police and also Mr. Hamilton who was then in charge of Kai Tak Air- 
port. 

Did they have any passes ? 

They had a temporary pass. 

To what extent had they control or possession of these aircraft and spare 
parts? 

Well, from my point of view, I posted the men at each end of the parking 
lot and we had patrols moving amongst the aircraft—between the aircrait 
I should say—from point to point. These men were checked continually 
during the day and night. 

How long had you these men on Kai Tak. How many days? 

As I said before, we posted the first number of men during 11 p.m. and 
12 midnight on the 16th and I maintained them there approximately + 
days. 

Was there any interference by the employees of CATC on the airport? 
During that period, no opposition whatsoever. 

When eventually did you take them away and why did you have to take 
them away ? 

It was either between the forenoon of the 21st November or the forenoon 
of the 22nd—I am not definitely certain which day, I was called by the 
Commissioner of Police who informed me that he decided the guards poste:t 
by me at Kai Tak must be withdrawn. The Commissioner of Police at 
the same time instructed me to call on Mr. Todd, Secretary of Chinese 
Affairs. 

Did you have any interview with him? 

I had an interview with Mr. Todd early in the afternoon. 

And as a result of that interview. ... ? 


As a result of that interview, all the guards, special guards rather, were 
withdrawn, from’ Kai Tak by my instructions, the last leaving Kai Tak 
not later than 10 p.m. the same day. 
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After that, they were placed under the control of people appointed by the ,22”7 0 


other parties. == 


And after that what happened to the aircraft and these spare parts on Kai 
Tak, do you know? 


Who were placed not by you? eae 
I beg your pardon? AA aris 
Placed under the control of persons appointed by the other party? ee 
Not by me. My people were then withdrawn. 
Not with your approval? 
Not with my approval. 
No. 43. No. 44. 
EVIDENCE OF MOON-FON CHIEN. Mouton 


Chien, 


MOON-FON CHIEN: Sworn: Xn by Mr. Wright. 


Or 


I think your present residence is in Taipeh, Taiwan? 

Yes. 

And you joined the CATC, Central Air Transport Corporation, in December 
1945? . : 

Yes. 

As Operations Manager? 

Yes. 

And in May 1949, you were appointed executive Vice-President of CATC? 
Yes. 

And you were appointed to that position by the Ministry of Communications ? 
Yes. 

You came to Hong Kong when in 1949, Mr. Chien? 

In May, 1949. 

How long did you stay in Hong Kong? 

I stayed up to December 6th, 1950. 

So that’s well over a year and a half after you arrived here? 

Yes. 

I think that it was on your instructions, issued towards the end of July, 


1949, that Mr. Ango Tai removed the technical equipment of the Corpora- 
tion to Hong Kong. 


That is correct. 


It appears to me, there is evidence already given by Mr. Ango Tai on his 
Affidavit that it was this gentleman Mr. Chien who instructed Mr. Ango 
Tai in July 1949 to remove the technical equipment of the Corporation to 
Hong Kong and that move was completed by the 1st September, 1949? 


Yes. 
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ac ae Q. You knew the then President of the CATC, Mr. C. L. Chen? You know 
Court of him and you knew him? 


Hong Kony 

Appellate A Oh yes. 

Jurisdiction. . : : : 
Q. You were in Hong Kong in October, 1949? 

No. 43. 

Evidence of A. Yes. 

Moon-Fon Q 


Do you remember having a conversation with Mr. C. L. Chen towards the 


Chien, 
continued, end of October? 
Yes. 
And did it relate to the changing political scene in China? 
It related to that. I: 


Yes, well what was said between you? 


He wanted to know what were my reactions to what we were going to do 
when the United Kingdom recognised the People’s Government. 


Was he settled or fixed in his own mind as to what his course was going 
to be then? 


He didn’t give me any indication then. 

He gave you no indication. What date was that approximately? 

Towards the end of October approximately around the 24th. 

Did you give him any indication of what your intentions were? 

Well at that time I didn’t give him any indication but I certainly told him 20 
that it wasn’t my idea —things like that. 

What was not your idea? 


My idea was that we couldn't turn over since the Ministry of Communica- 
tions appointed and trusted us in such a position. 


Did you say that he didn’t give you any indication of what he intended to 
do? 


Yes. 


Did you gather from what he said to you that he had made up his mind 
or not what to do? 


No. 

He gave no indications of his intentions one way or the other, is that right? 
He didn’t gave me an indication from my conversation whether he was 
taking orders from them or he was going to, all he wanted to know is what 
we were going to do if recognition did come. 

You know that he went to Peking on the 9th November? 

After he left. 


x 


ror OF © FO POPoP O© POPS 


Had he discussed the matter with you before he left? Did he tell you 

that he was going to go? 

Well. . er. . I had no assurance that he was going. 

Did you know of anybody in the organisation who had come out into the 4!) 

open before the 9th November and said that they were going to side with 

the Central People’s Government? | 


A. No. ; 
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In your appointment you control the Operations side of the CATC? in the 
‘ c Supreme 
Cart of 
élang Kony 
Yes. Appellate 
vurisdictios. 
And you dealt specially with the pilots of the Corporation ? are 
: : 1 Oy , 
Evidence o 
Yes Moon-Koo 
, Cnien, 


continued, 


Tfow many pilots were there approximately ? 
We had over 30 first pilots, what we call ‘“‘captains.”’ 


Did any of them go over and side with the Central People’s Government 
side? 


Only 2 of them who flew the two aircraft out of Kai Tak. 
Those were the only two that went over. 
They were the only two that had left. 


Mr. Ango Tai had said that between 80 or 100 of the then employees of 
the CATC did not go over—between 80 and 100. 


That’s right. 


Are the pilots that you mentioned in addition to those figures ? 


Yes, they are additions to the 80. 


They are additions to the... 
They are over 20, additional to the 80, 


Now you recall that the CATC obtained an injunction against certain em- 
ployees of the Corporation in November. Do you recall that? 


Yes, I recall that. 


Now from the time that ©. L. Chen went to Peking up to the time that 
this injunction is obtained, were you in constant touch with Mr. Ango Tai? 


Yes, I was. 
And Mr, Tuanmoh Chich? 
Yes, 


He was the then Minister of Communications of the National Government 
here in Hong Kong. 


Yes, 
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And you recall Mr. Ango Tai inserting notices in the newspapers in Fong 
Kong? 
A. Yes. 


_ Issuing instructions to the employees of the Corporation ? 
A. Yes, I recall that. 
Q. Were those instructions obeyed? 
A. No. 


No. 44. 


Transcript of TRANSCRIPT FROM THE WIRE-RECORDER OF THE RECORDED PROCEEDINGS ON THE 


Proceedings 
on Appeal, 


HEARING OF THE ABOVE APPEAL, ON 21st & 22nd AUGUST, 1951. 


Coram: Gould, S.P.J. 
& Scholes, J. 


Mr. D’Almada: 


My Lords, 1 appear with my learned friends Mr. McNeill and Mr. 
Wright on the instructions of Mr. Cooper of Messrs. Wilkinson & Grist or 
behalf of the appellant in this case. It is an appeal from a judgment o! my 
Lord the Chief Justice, Sir Gerard Howe, dismissing the claim of the Flain- 
tiff, appellant, in this case and, as your Lordships would have noticed in you 
file, there is to be heard before the appeal proper a notice of motion for leave 


to adduce further evidence. 1] take it your Lordships will want me to dea! .". 


with that now before I go any further with my main argument. 
Gould J.: Yes. 
D’ Almada: 


As your Lordships know, previous to the bringing of this acticn an 
Order-in-Council was made and this application for leave to adduce further 
evidence at the hearing of the appeal arises by reason of the interpretation 
placed upon a certain section of that Order by my Lord the Chief Justice. If 
your Lordships have the order before you, I would ask you to look, for the 
purposes of this application, at Section |, subsection (2) of the Order. Your 
Lordships will find that in File D at pages 17 and following. iis Maiesty. 
your Lordships see by this Order, directed that (and here I read Section 1, 
subsection 2) ‘‘if a defendant in any euch action or other proceedings feils to 
appear or to put in a defence, or to take any other step in the action or other 
proceeding which he ought properly to take, the Court shall notwithstanding 
any rule enabling it to give judgment in default in such case enquire inte 
the matter fully before giving judgment.’’ That section, my Lords, fell to be 
interpreted by my Lord the Chicf Justice and he came to the conclusicn, as 
is evidenced from his judgment, that by reason of that section he was entitled 
to look at all the previous proceedings in connection with this and othe~ kin- 


dred matters. ‘That your Lordships will find in his judgment at p.102 of the » 


records prepared for your Lordships. File A, my Lords, page 102 and the 
paragraphs to which I refer your Lordships are the penultimate and the last 
paragraph on that page and then we go on overpage. He says, my Lords, 1 
the second last paragraph on that page: ; 
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ad This Court is directed that judgment in such an event shall not Ras oe 
go by default and that this Court shall ‘enquire into the matter fully cohre as 
before giving judgment.’ cere esd 


Surisdictt a, 
These words are difficult to interpret. It is not possible for this 
Court to consider what defences the defendant might have raised, Tanseante if 
whether in fact or in law, had the foreign sovereign State appeared that Proceeding . 
would be a matter of speculation but in my opinion it must mean more ae 
than hearing the case for the plaintiff in full. I have interpreted this 
subsection as requiring this Court, in the circumstances of this particular 
10 proceeding, to go outside an examination of the plaintiff’s case and to 
consider the other suits and applications which have been decided in 
these Courts relating to the subject matter of these proccedings to which 
the present plaintiff Corporation was a party, and the proceedings on 
appeal in the Full Court. As I have said, the judgment in the applica- 
tion for the appointment of receivers and the judgment of the Full Court 
on appeal were, by consent, related to aircraft, the property of the 
China National Aviation Corpor ation which is not a defendant to the 
present proceedings...... 


In pursuance of that decision, my Lords, you will see on page 107 of the 

20 record that Sir Gerard Howe looked at an affidavit filed by Mr. Chen Cheuk 
Lin in O.J. Action No. 6 of 1950 from which he sets out in his judgment 
three long paragraphs. Those paragraphs read as follows: 


I say that from its organisation in 1942 the Corporation had been 
administered and controlled as a department of the Ministry of Com- 
munications and I say that the Corporation is still a Department of the 
Central People’s Government ncw controlled and administered by the 
Civil Aeronautical Administration. I say that the possession, control 
and management on behalf of the Central People’s Government of all 
the assets, properties, equipment machinery belonging to the Central Air 

30 Transport Corporation has been at all material times in myself as 
Managing Director and in the members of the staff of the Corporation 
appointed by me and acting under my instructions and orders to retain 
and maintain possession, control and management of this property as 
State Property.’’ 


= I further say that on the 9th November, 1949, I accepted the 
orders of the Central People’s Government of the People’s Republic of 
China and went to Peking with the intention of continuing to carry 
out the objects for which the State Property was to be used under the 
laws and constitution of the Republic of China, namely to fly the routes 
40 linking the cities of Peking-Shanghai-Tientsin-Hankow-Chungking- 
Kunming-Mukden-Lanchow and other cities as well as to connect the 
said cities of China with Hong Kong and Bangkok.’’ 


Prior to my departure for Peking as stated in Paragraph 8 of this 
Affirmation I authorised the Directors of the Business, Finance, Opera- 
tions Departments and other senior officials of the Corporation to set up 
an Emergency Committee for the purpose of consultation on measures 
to prevent the officials of the deposed Nationalist Government from get- 
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ting control of, sabotaging, damaging, or tampering with the assets ang 
properties of the Corporation or from removing such assets and pre 
perties from the jurisdiction cf this Honourable Court to Formosa 
Among such senior officials were some of the persons joined as thir: 
parties in this Action. Other senior officials of the Corporation arc 
not Third Parties and were not defendants in any other suits befor: 
this Honourable Court. Acting under my instructions and in continuous 
communication with me these senior officials have directed the routine 
work of the offices, the necessary ground maintenance work on the ai- 
craft, and have exercised complete and absolute possession and contre: 
in every respect of all the assets, properties, aircraft. and real estate 
belonging to the Corporation. J say that I have the said instructions 
and orders for and on behalf of the Central People’s Government. | 
further say that the wages of all of the employees and staff from the 
15th November, 1949 have been paid by the Central People’s Goven - 
ment.”’ 


And following on that, my Lords, there is set out the letter of appointmer t 
by which the Premier of the Central Feople’s Government appointed Mr. Chen 
Cheuk Lin General Manager. My Lords, it will be our submission in the 
course of the hearing of this appeal proper that my Lord the Chief Justice wes 
wrong in concluding that those words in Section 1, subsection 2 of the Order- 
in-Council enabled or authorised him to go outside the evidence adduced in th s 
case and to consider such matters as he did in fact consider. ‘The point ut 
the moment, my Lords, is this, that at the hearing of the action the plaintif’s 
were not informed by my Lord the Chief Justice that he was going to do su. 
Had he so told us either at the hearing or by summoning counsel before hin 
before any question of delivering judgment in this case, then an opportuni! y 
would have been given to the plaintiffs to meet this evidence. As it is, the 
first we heard of it, my Lords, was when judgment was handed down. It is 
our submission therefore, my Lords, that this is really akin to a matter arisir 2 
ex improviso, so to speak, in the course of the hearing and to which leave 
would be given to call rebutting evidence had the matter been brought to the 
attention of counsel before the conclusion of the case. That not being so, it 
is our submission that it is within the discretion of this Court and the only 
proper exercise of that discretion to allow this evidence to be given now, not 
onlv on general principles as to what evidence is admissible in the Court 5 
Appeal, but also by virtue of Section 4, subsection | (a) and (b) of the Order- 
in-Council. 


Section 4 Ci my Lords, reads thus: 


“4. (1) For the purpose of an action or other proceeding or referen-e 
or for the purpose of any appeal which may be brought in accordance 
with section 3 of this Order, a Court shall have power— 


(a) to hear evidence, to summon witnesses, to take evidence 
on affidavit and to call for production of documents; 


(b) (this is not really as important as (a) ) to give such dires- 
tions as it shall think fit to enable justice to be done, and, in particul:r, 
but without prejudice to the generality of the foregoing power, to give 
directions...... om 
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Now, my Lords, I deem it convenient that this matter should be dealt with J" tr 
here and now on the basis that your Lordships will not decide until you have Court of 
heard further argument on the point whether or not the Chief Justice was right Te ae. 
in coming to his conclusion with regard to the ambit of the section under Juriedictun. 
which he did in fact consider evidence which was not adduced before him. BS 


I respectfully submit that is really the more convenient method of dealing with Pander of 


the case so that what your Lordships should do now, I submit, is this, admit Proceedin.s 
our evidence as against the evidence looked at by my Lord the Chief Justice rede 
and later the question will fall to be argued whether or not he was right in 
admitting that evidence. If he was right, then you would have the evidence 
in rebuttal before your Lordships. 1f he were wrong then of course you would 
strike out that evidence upon which he relied as well as the evidence we called 
in rebuttal perhaps. I may mention to your Lordships at this stage, that the 
point that my Lord the Chicf Justice was wrong in coming to the conclusion at 
which he arrived in connection with the words ‘‘shall enquire fully’’ will be 
argued in the course of the appeal proper by my learned friend Mr. McNeill 
together with other points of what J, for want of a better term, call the points 
of municipal or civil law while J deal with the international law applicable to 
this case. I submit, my Lords, there is no question whatsoever that in the 
circumstances of the case, unprecedented circumstances indeed, because I have 
never heard of a case, and you would not in the absence of the Order-in-Council 
such as we have in this case heard of it, a case in which a judge had gone out- 
side the evidence, come to a certain conclusion and then presented his judgment 
upon that evidence plus such evidence as was led before him. In these cir- 
cumstances, quite clearly my Lords on the broadest general principles as well 
as on this section 4 of the Order-in-Council, [ submit that this evidence should 
now be admitted. 


Gould J.: Mr. D’Almada, it is your submission that no notices at all was 
given by the learned Chicf Justice of his intention to rely on any parts of 
the records of earlier cases? 

D’Almada: So far as I can sce from the records, my Lord, and from my own 
recollections. 


Gould J.: I understood that there was at least one passage in which he asked 
learned counsel whether he would be considercd justified in referring to admis- 
sions made in the previous cases? 

D’Almada: That may be so, my Lord. But then, of course, the difficulty 
there is this, Counsel in reply to that said ‘No.’ In addition, of course, 
there is this point to be considered, how we shall know what his Lordship is 
going to look at? You sce, he only had a roving commission over the whole 
of the previous proceedings and it is very difficult my Lord...... 

Gould J.: He was referring to the judgments and of course the judgments of 
both courts contain this particular affidavit set out. 

D’Almada: Yes. Judgments, my Lord, in_ connection with the particular 
proceedings before the Court at the time. This is an entirely different pro- 
ceedings. And, my Lord, not only on the judgments but also on the evidence 
led in those proceedings. 

Gould J.: But was it not agreed in the Court of Appeal or in the Full Court 
previously that those were the facts on which the Court could rest its deci- 
sion? It may have been agreed, for the purposes of the argument—I don’t 
know. 
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D’Almada: For the purposes of the argument in the receivership proceedings 
certain facts were agreed. Subsequently when this action was started, my 
Lord, further evidence became available and therefore the position is different. 
And I would have no quarrel with what your Lordship said if in fact my lord 
the Chicf Justice had said, “‘Now Sir Walter Monckton—he was then 
addressing the Court in this case, my Lord—tI propose to look at this, that 
and the other’? in which event of course we would have been utterly wrong 


‘n those circumstances to ignore the evidence and merely rest our case on @ 
submission that the Chief Justice was wrong in proposing so to do. Thit is 
not the position, my Lord, and it would have been impossible, my lord, 
physically to forestall any possible looking at the evidence by my Lord the 
Chief Justice. I didn’t know what he was going to look at. You coudn’t 
produce evidence in rebuttal by anticipation, so to speak, without knowing 
what that evidence is going to be. Apart altogether, as I am reminded by 
my learned friend Mr. Wright, is the fact that all these statements set out 
for the purposes of one proceeding are not necessarily binding upon the pi rties 
in another proceeding. 


Gould J.: Those proceedings were between, in essence, the same parties? 


D’Almada: That is so, my Lord. 


Gould J.: One of the parties did not appear before the Chief Justice ir this + 


case. 1 would imagine that you would regard any intimation from the Chie* 


Justice to go outside to include all of the evidence given by the other side...... 


D’Almada: My Lord, with respect, that would have made the case aimost 
‘nterminable because we would have had to meet every possible point ‘which 
might be looked at by the learned Chief Justice. 


Gould J.: 1 agree. 


D’Almada: I think in the circumstances, my Lord, by reason of the fact that 
he didn’t state definitely that he was going to look at that evidence, there 
is no question but that in the proper exercise of his discretion and under the 
powers conferred upon this Court by the Order-in-Council this evidence should 
now be admitted. 


Gould J.: Well I think that you should at this stage state what portion 1 
portions of the affidavit you take exception to and indicate what the nature ot 


the evidence you propose to call. 


D’Almada: As your Lordships please. Would it suit your Lordships if my 
learned friend Mr. Wright dealt with that aspect of the matter? He ts 
handling the evidence on this part of the case. 


Gould J.: Yes. 


Wright: My Lord, we take particular exception to what Mr. ©. lL. Chen 
stated in the last paragraph of his affirmation as set out in the judgment 9! 
my Lord the Chief Justice. That appears on the top of p.108 of File A. He 
says there, Mr. Chen, that: 


<¢ 


Acting under my instructions and in continuous communication 
with me these senior officials have directed the routine work of the 
offices, the necessary ground maintenance work on the aircraft, and 
have exercised complete and absolute possession and control in every 
respect of all the assets, etc,” 


Approved For Release 2003/11/04 : CIA- 


— 


a) 


30 


10 


20 


30 


40 


50 


Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3 
119 


My Lord, that is not the case, and we have evidence here which we propose {7 
to call if your Lordships grant permission to show that far from Mr. Chen Gout of 
and those persons who were taking instruetions from him effecting complete ead 
and absolute possession and control of the aircraft and spare parts which are, Taneliclin, 
after all, the subject matter of these procecdings right up to and including 

22nd November which was quite some time after Mr. Chen departed for Peking, AEE of 
we were in control of the aircraft and the assets out on Kai Tak Airfield. Proceedings 
We also take particular exception to the statement contained in the first °°, APPet 
paragraph of that affidavit as sct out in the judgment. That is contained on 
p-107 of File A. “I say that from its organisation etc.’’ If your Lordships 

will glance at the second sentence in that paragraph it says ‘‘T say that the 
possession, control and management on behalf of the Central People’s Govern- 

ment of all the asscts, properties, equipment, machinery belonging to the 
Central Air Transport Corporation has been at all material times in myself 

as Managing Director.’’ Now, my Lords, there Mr. Chen is saying that at 

all material times, which no doubt includes the period starting on the Ist of 
October, he held possession, control and management on behalf of the Central 
People’s Government. We will lead evidence to show that nothing of the sort 
occurred at all; that up to the 9th November, the date that he departed for 
Peking, there was never a breath from him or from anybody else that he was 
holding, managing and controlling these assets on behalf of the Central 
People’s Government. Now, my Lords, when that affidavit was filed, we take 
exception to the whole of the affidavit but I am pointing out the two portions 

to which we take particular exception and two portions which were incorrect. 

That particular affidavit was directed in interlocutory proceedings to the actual 
possession and control and the wrongfulness or the rightfulness of that parti- 

cular possession and control, that is, the quality of the possession and control 

was really immaterial because the main point at issue was that of impleading 

and once possession and control was shown, it didn’t matter whether that 
possession and control was wrongful or otherwise. But in this particular case 

before your Lordship it is a very important issue indeed as to whether the 
possession and control was rightful or wrongtul because impleading has been 
cradicated by the Order-in-Council. Now the purpose of the additional evidence 

which we intend to adduce before your Lordships is this, that from the 
material period, the first of October, up to the date of recognition, the 
National Government of the Republic of China was the de jure recognised 
Government and, in the cves of the Courts here at the time, the only persons 
entitled to possess and control these assets legally were those people who were 

taking their instructions and orders from the de jure recognised Government 

and our evidence will show that the properly appointed officers of the Cor- 
poration and so properly appointed by the de jure recognised Government 

who were here in Hong Kong during that period and that their instructions 
properly given were ignored by the persons who, at a certain point during 

this period, proclaimed that they were holding for and on behalf of the Central 
People’s Government as yet unrecognised. It is important to bring that aspect 

of the case before the Court in these proceedings, my Lords, because whether 

the possession held by those people holding for and on behalf of the People’s 
Government was right or wrong is the important issue. It didn’t matter from 

the point of view of the interlocutory proceedings because the impleading could 

be availed of. 


Gould J.: Was that so put before the Chief Justice in the lower Court? 
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Wright: No, it was not because we didn’t realise that he was going to avail 
himself of this evidence and that point was not raised at all, my Lords. He 
has availed himself, my Lords, of a finding as regards possession which did 
not take into account and did not require to take into account the wrony- 
fulness or rightfulness, the quality of the possession. That is an important 
point now and the reason it is important is because the Chief Justice, oy 
availing himself of this particular evidence, has put it in issue and it is only 
right from the point of view of justice, my Lords, that there should be evidence 
on the record to mect this to show that those who were properly appoint -d 
by the then de jure recognised Government issued instructions which shovid 
have been obeyed but were ignored. The three witnesses whom we propese 
to call, my Lords, if your Lordships grant us leave, are Ango Tai, who was 
the principal officer of the Corporation here in Hong Kong at the mater al 
time and also Mr. Moon Chien who was also a high official in the organisati mn 
and a governor on the Board of Governors of the CATC at the time, and also 
on the point as to whether we had effective control and possession right up to 
the 22nd November, we intend to call a Mr. William Parker, who was 
responsible for the men out in Kai Tak who did hold possession and control 
for us on the airfield. 


Gould J.: Up to the 22nd November? 


Wright: Yes, up to the 22nd November. That shows that Mr. C. L. Chen’s 
affidavit is utterly wrong when he says that they had complete and absolute 
possession and contro] in every respect at all material times. 


(N.B. From this point and for the next 23 minutes, owing to a mechanical 
defect, no verbatim recording of the proceedings is available. The Court of 
Appeal orders this lacuna to be filled by a transcript of the notes of the Appeal 
Judges. See latter at end of this record). 


(Here follows the evidence of Ango Tai already extracted and appearing at 
pp. ... of this record and the evidence of William Robert Parker appearing at 
pp. -.. of this Record). 
D’Almada: May it please your Lordships. My Lords, this appeal arises out 
of the learned Trial Judge’s dismissal of the claim of the Plaintiffs, appellants, 
which you will find set out in the document No. 5 of File A prepared for your 
Lordships in this matter. That, my Lords, is the Statement of Claim wh ch 
sets out: 
“4. he Plaintiffs are a Corporation incorporated under the laws of 
the State of Delaware, United States of America and registered a: a 
Foreign Corporation under the laws of Hong Kong. 
9. The Defendants at all material times were an unincorporated coi- 
mercial enterprise operated and controlled by the National Government of 
the Republic of China. The said Government was the sole owner of 
the assets of the Defendants. 


3. By a Contract reduced into writing and concluded on the [2th day 
of December 1949 the National Government of the Republic of China 
for the consideration of U.8.$1,500,000:00 sold to the partnership frm 
of Chennault and Willauer all the assets of the Central Air Transport 
Corporation including forty aircraft situated on the airficld at Kai Tak 
in the said Colony of Hong Kong together with all spare parts, machin-ry 
and equipment for use in relation thereto situated in the said Colony.”’ 
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The Statement of Claim then goes on to deal with the contract whereby the = (7 @ 

: - f 1: oe - Su pre vie 
partnership sold the assets together with the assets of the China National court of 
Aviation Corporation to the Plaintiffs, that is, the CATC, for the consideration Se 
of U.S.$8,900,000:00. Paragraph 5: Jurisdie' ion. 

. «yea , No 41, 
‘5. By reason of the foregoing the Plaintiffs are the sold owners and tyanserttof 
entitled to possession of the assets referred to in paragraph 3 above Proceed: igs 


. . Fs o. 33 A A il 
situated in the Colony of Hong Kong. paar ie 


It then refers to the Order-in-Council in these terms: 


‘*6. By virtue of the Supreme Court of Hong Kong (Jurisdiction) 
Order in Council 1950 and directions made by His Excellency the 
Governor thereunder the aircraft, spare parts, machinery and equip- 
ment referred to in paragraph 83 above are detained by the Director, 
Civil Aviation Department pending the determination of ownership or 
right to possession thereof.’’ 


ae The Plaintiffs’ Claim:— 


A declaration that the plaintiffs are the owners of the aircraft, spare 
parts, machinery and equipment mentioned in paragraph 3 hereof and/or 
that the plaintiffs are cntitled to possession thereof.’’ 


I am not going to trouble your Lordships with any reference to the interlocu- 
tory proceedings before the trial of this action nor do I think it necessary, 


subject to anything which may fall from your Lordships, to refer to any 


of the evidence; suffice it for my purpose, my Lords, in this appeal to refer i 
to vou the various passages in the judgment of the learned Trial Judge, after | j 
which I shall deal with the law and endeavour to convince your Lordships that i 
the learned Trial Judge was wrong in the conclusion at which he arrived and | 

which resulted in the dismissal of the claim. Before going on to the judgment 
itself, however, I think it necessary to draw to your Lordships’ attention the 
Order-in-Council and, in particular, section 1(1) of that Order which reads:—- 


‘© 1(1). In any action or other proceeding concerning the aircraft which 
may be instituted in the Supreme Court of Hong Kong after the date | 
of coming into operation of this Order, it shall not be a bar to jurisdic- | 
tion of the Court that the action or other proceeding impleads a foreign 


4 


Sovereign State. 


In connection with that, my Lords, your Lordships know the cardinal prin- 
ciple of sovereign immunity which may be summarised thus; Once a forcign 
sovereign State claims the possession of certain property cither of itself or 
through somebody else then, however that possession was obtained, even though 
it might be in breach of our criminal law-—and I am dealing of course with 
property within our jurisdiction-——the Courts will not enquire into the matter. 
And, if I may use a colloquialism, my Lords, the attitude of the Court is 
“Hands off.’” That, my Lords, is the ordinary rule. Thus by Section 1 (1) 
of this Ordinance, impleading is expressly excluded from any consideration in 
this action and in this appeal and the Court is thereby enabled to examine 
into the nature of the possession and control, if any, of persons who purport 
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a 


one to hold, or purported to hold, the property on behalf—in this case—of ti¢ 
court of Central People’s Government. Another document to which 1 think | shotid 
we" tae Yefer your Lordships before dealing with the case more particularly is tie 
Fupeatclions questionnaire which your Lordships will find set out in extenso in. tie 
ay judgment of the learned Trial Judge at pages 103-105. On those pages of 
Transcript of the Judgment which set out the questions put to, and the answers given bv, 


Proceedings the Secretary of State and the questions being: 
on Appeal, 


CR Q. “1. Does His Majesty’s Government recognise the Republican Gover s- 
ment of China (the Nationalist Government) as the de jue 
Government of China?” 


And it may be more convenient, my Lords, instead of reading all the questions LO 
and then the answers to refer after each question to the answer. The answer 
to this question (1) my Lords, is overpage: 


A. “1. H.M. Government in the U.K. Does not recognise Nationali-t 
Government (Republican Government) as de jure Government 
of Republic of China.”’ 


Q. “2. If not, when did His Majesty’s Government cease so to recognise: 
that Government?” 


A. 2. Up to and ineluding midnight January 5th/January 6th 1952) 
H.M. Government recognised Nationalist Government as being 
de jure Government of the Republic of China and as from mic. 20 
night January. 5th/January 6th 1950 H.M. Government ceased 
to recognise former Nationalist Government as being de jure 
Government of the Republic of China.’’. 


Q. “38. Is the Central People’s Government or any other Governmen: 
recognised as the de jure Government and, if so, from wha: 
date?’’ 


A. “3. As from midnight of January 5th/Gth 1950 H.M. Government 
recognised Central People’s Government as de jure Government 
of the Republi¢e of China.”’ 


Q. “4. Has the Republican Government ceased to be the de facto Govern 30 
ment (either at the time of moving seat of Government t+ 
Formosa or otherwise) and, if so, from what date?’’ 


A. “4, H.M. Government recognise Nationalist Government has ccase:| 
to be de facto Government of the Republic of China. Tt ecased 
to be de facto Government of different parts of the territories oi 
Republic of China as from date on which it ceased to be in 
effective control of those parts.’’ 


Q. “5. Is any other Government recognised as the de facto Governmen 
and, if so, from what date?”’ 


A. “5. H.M. Government does not recognise any governments other 40 
than Central People’s Government of the People’s Republic o° 
China as de facto Government of the Republic of China. Atten 
tion, however, is invited to the 2nd sentence in answer tc 
question 4,”’ 
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Having just read that sentence I don’t propose to read it again, my Lords. ciated 
Dourt of 
Q. 6. What is the status of Formosa? Is Formosa part of China or ee 


is it Forcign territory vis-a-vis China?”’ Jurisdiction 


A : : ; : No. 44. 
A. 6. In 1943 Formosa was a part of the territories of Japanese Empire Transcript «! 
and H.M. Government consider Formosa is stil] de jure part of aes 

that territory. continued, 


On December Ist, 1943, at Cairo, President Roosevelt, 
Generalissimo Chiang Kai-shek and Prime Minister Churchill declared 
all territories that Japan had stolen from Chinese including Formosa 
should be restored to the Republic of China. On July 26th 1945 at 
Potsdam, the heads of the Government of United States of America, the 
United Kingdom and the Republic of China reaffirmed ‘‘The terms of 
Cairo Declaration shall be carried out.’ On October 25th, 1945, as a 
result of an order issued on the basis of consultation and agreement 
between Allied Powers concerned, Japanese forces in Formosa surren- 
dered to Chiang Kai-shek. Thereupon with the consent of the Allied 
Power Administration, Formosa was undertaken by the Government of 
the Republic of China. At present, actual administration of the island 
is by Wu Kou Cheng, who has not, so far as H.M. Government are 
aware repudiated superior authority of Nationalist Government. 


I am advised that the effect of recognition by H.M. Government 
as stated in answer to question 1 to 5 and in particular its retroactive 
effect. (if any) are questions for the court to decide in the light of those 
answers and of evidence before it.”’ 


The appellants’ case, my Lords, or rather the plaintiffs’ as it then was, you 
will find summarised on the same page of the judgment immediately below 
what I have just read. You will see that the judgment says: 

i‘ The case for the plaintiff, put with great ability by Sir Walter 
Monckton, K.C. was based on three propositions :— 


(a) That the Central Air Transport Corporation was wholly owned and 
controlled by the Nationalist Government (then in Formosa) and 
that on the 12th December, 1949, there was a valid sale by that 
Government to the partnership, General Chennault and Mr. 
Willauer, a condition being that the partnership was to organise a 
Corporation to which the physical assets were to be transferred ; 


(b) that the partnership duly transferred the assets by a sale valid in 
American law to the plaintiff Corporation; and 


(c) that a change of Government is by succession and not by title para- 
mount and accordingly the Nationalist Government was empowered 
to enter into this transaction, still being recognised de jure by His 
Majesty’s Government, and that the doctrine of retroactivity did 
not apply to this transaction.”’ 
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in tie My Lords, on this judgment of Sir Gerard Howe, no question arises as to the 
Court of validity of the contract between Messrs. Chennault and Willauer and the p ain- 
Hong Korg tiffs and all I need say with regard to that is to remind your Lordships that 
Furisdiction. that aspect of the case was dealt with in the evidence of Mr. Marias piven 
before the learned Trial Judge in which, to summarise the matter, he said 
itravceript bt that this is a valid sale put through according to American law by a Bill of 
Proceedings Sale whereas by our law a deed would be required. With regard to the con- 
on Appeal; tract between the Nationalist Government and General Chennault and Mr. 


continued. 5 : 2 . 
ai Willauer, I ask your Lordships to look at p.106 of the judgment, the second 


paragraph beginning on that page dealing with the matter right down to the | 


next three paragraphs: 
“ The document comprising the contract is a letter from the part- 
nership, dated the 5th December, 1949, and addressed to the Min ster 
of Communications of the Nationalist Government at Taipeh in Forriosa 
wnd bears the acceptance of a person styled ‘the Viee-Minister of ( om- 
munications and concurrently Chairman of the Board of Directors of 
Central Air Transport Corporation’’ which is dated 12th December, 
1949. There is another acceptance signed by a person styled the Deputy 
Secretary-General of Executive Yuan and concurrently Chairman of the 


Board of Directors of China National Aviation Corporation and diated 2 


the 13th December, 1949. 


There is also a document dated the 12th December, 1949, signed 
by Yen Hsi Shan ‘Premier concurrently as Minister of Communications’ 
ordering one Liu Shao Ting to take over the duties of Chairmar of 
the Board of Governors of Central Air Transport Corporation in con- 
junction with his other duties: it is this Liu Shao Ting who signed the 
endorsement on the partnership offer of the 5th December, 1949. on 
behalf of the Central Air Transport Corporation. 


A further letter dated December 12th, 1949, addressed to the Pp irt- 


nership signed by Premier Yen Hsi Shan for the Nationalist Govern- 30 


ment: notifies the acceptance of the partnership offer, but the plau tiff 
Corporation bases the sale on the letter of the 5th December, 149, 
as endorsed on the 12th December of that year. Finally, the repre- 
sentative of the Nationalist Government. in London, on the 28th 
December, 1949, notified the then Foreign Secretary of the transaction. 
It was stated for the plaintiff Corporation that Chinese law was to 
govern this transaction while it was agreed that the Municipal law of 
Hong Kong governed any legal procecdings relating to the aireraft 
grounded there.’’ 


The only comment I have to make at this stage upon the contracts betwen 
the Chinese Government and Messrs. Chennault. and Willauer, my lords. is 
by way of a reference to the third-last paragraph of the judgment at p.1Le in 
which after reviewing the position the learned Chief Justice finds that this ¥ as, 
in a sense, an executory contract and he finds also that by reason of the circ m- 
stances, into which of course I shall examine very much more carefully later in 
the course of my argument, the Central People’s Government had reprobated 
the contract. Any question, my Lords, with regard to the contract being ot:ier 
than a complete contract will be dealt with, if necessary, by my learned fri nd 
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Mr. McNeill, suffice it for me to say at this moment this, that we do not J" (te, 
admit that it was an executory contract. It is our case that by this contract Court of 
the property in the aircraft in Hong Kong passed to the partnership. The ae 
consideration was the promissory notes which were made, and paid over, Jurisdiction. 
handed over; the fact that those promissory notes were not then due, possibly 744 
not even now due, docs not affect the matter. And when, my Lord the Chief Piiscriptal 
Justice talks about reprobation, he is really saving that by reason of the fact, eae rare 
as he finds it, the Central People’s Government was entitled to repudiate the pe Stra 
contract. 16 will be our case, my Lords, that whatever the Central People’s 
Government did, in the circumstances of the case, the matter is not one bit 

affected, the property having passed, that property now being in medio, no 

longer in the possession and control of the Central People’s Government. 
Impleading being out of the picture, there is nothing to prevent judgment in 

terms of the Statement of Claim and delivery of these goods, the aircraft in 
question, to the plaintiffs. My Lords, the first point on which, with respect, 

1 quarrel with the judgment of the learned ‘Trial Judge, you will find sect 

out in the second paragraph of his judgment at p.100 of the record where he 

says, 


‘The Central Air Transport Corporation, it is agreed, is unincorporated 
and a department of the Government of China, inasmuch as from its 
organisation in 1942 it has becn administered and controlled first as 
a department of the Ministry of Communications and now as a depart- 
ment of the Central People’s Government controlled and administered 
by the Civil Aeronautical Administration.’’ 


My Lords, there is no question but that we agreed that this corporation was 
an unincorporated one, rather a contradiction in terms, but that is so, my 
Lords, but there is no question equally that we did not agree that this was 
a department of the Government of China. Nor, of course, do we agree, as 
seems to be suggested by the judgment, that that organisation had from 1942 
been administered in the control first of the department and now as a depart- 
ment of the Central People’s Government. Your Lordships may recall of 
course that in the earlier proceedings, the receiver procecdings, it was then 
the view of the plaintiffs that this was a department of the Government but 
since the hearing of these proceedings, my Lords, and since the inception of 
this action No. 269 of 1950, further evidence came to light. That evidence 
was led before my Lord the Chief Justice and, unless your Lordships wish 
me to refer to it now, I propose merely to give you the reference. That 
evidence your Lordships will find in File B, page 8 which is the evidence of 
one Wong Kuang. If your Lordships wish to look at the evidence later, may 
I refer vou to pages 15 and 16 of the same file, where the legal aspects are 
dealt with by Dr. Tuanmoh. If I may return how to the judgment, your Lord- 
ships will find that further reference to the fact that this is a Government 
department is made. At p.10%. Your Lordships may turn to this, the evidence 
of Mr. Chen Cheuk Lin, which 1 have already read, my Lords, that is, the 
affidavit filed by that gentleman, sworn by that gentleman in O.J. Action No. 
G of 1950. Even if it is, as he calls it, a Government department, that is the 
second reference to the fact that it is a department in this judgment at p.112 
in the third-last paragraph. Again, my Lord, the Chief Justice, says that this 
is a department of the Government of China. He says:— 
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“With respect to the actual contract itself, it is to be noticed that it 
purports to sell all the physical assets of Central Air Transport, 1 de- 
partment of the Government of China.’’ 


It is our submission, my Lords, that the only evidence in support of the fact 
that this is a Government department is that of Mr. Chen which evidence, 
as I have already mentioned, we say the learned Trial Judge should not have 
looked at. Let me make it clear, my Lords, that whether or not this is a 
Government department, our submission is that the case for the appel ants 
is not one whit affected. 


Gould J.: That is what I hoped you would make clear, the importance of 
this distinction between emanation and a department. 


D’Almada: My Lords, if I may deal with that later in its proper place? 
Gould J.: Yes. 


D’Almada: Thank you. Your Lordships recall the word ‘‘cmanation’’ was 
used more than once by Sir Walter Monckton when he addressed the learned 
Trial Judge and it is our submission, my Lords, that this is not a Govern- 
ment department in the strict essence of the term, for reasons which become 
manifest from an examination of the evidence. You will see, my Lords, for 
example, that the revenues of this organisation do not form part of the budget 


of the Nationalist Government. There are other reasons too and | shal! go ») 


into them later, my Lords, if I may. That, my Lords, is the first pomt I 
ask your Lordships to note in our argument against this judgment. ‘he 
next one, my Lords, is this, that the learned Trial Judge found that the 
recognition of the Central People’s Government by His Majesty's Government 
had, in this case, a retroactive effect qua the property outside the terr tory 
over which the Central People’s Government had effective control. ‘I'he reison 


_ why he so found, my Lords, being that certain persons in possession and 


control of these aircraft had attorned to the Central People’s Government. 
That your Lordships will find at p.111 and 112 of the judgment. Your I ord- 


ships will note that at the top of p.111 the Trial Judge quotes from the - 


judgment of Lord Justice Denning in Boguslawski’s case and I won’t Worry 
your Lordships with that just now because I am going to deal with Bovus- 
lawski’s case in full. Having set out those passages in Lord Justice Denning’s 
judgment, he goes on to say: 


‘It was argued for the plaintiff Corporation that since the transaction 
was one which the Nationalist Government, then recognised de jure, 
had authority to enter into, then on the principle of succession it was 
one to which retroactivity, by recognition of the new Government as the 
de jure Government, could not affect. 


To my mind, it appears that it is to the acts of the new Govern- 
ment to which the principle would apply and it is necessary to consider 
those acts.’ 


He then considers the acts, my Lords, in the next paragraph, the longest 
one. I think I had better read that, my Lords, as well as the next paragraph 
following: He says:— 


‘The Nationalist Government ceased to be de facto Government of 
different parts of China as from the date on which it ceased to b> in 
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effective control of those parts and it is to be assumed that the Central 
People’s Government became correspondingly de facto Government of 
those areas. In October 1949, the Central People’s Government dis- 
missed the Ministers of the Nationalist Government and new ministers 
were appointed in their place. In November 1949, the majority of the 
members of the staff and employees of Central Air Transport Corporation 
in Hong Kong had attorned to the new Government and these Courts 
have held that the control and possession of the aircraft in Hong Kong 
was in the Central People’s Government. On the 12th November, 
1949, the Premier of the Central People’s Government appointed Cheuk 
Lin Chen, General Manager of Central Air Transport Corporation (he 
had been General Manager since the inception of the Corporation) and 
from the 15th November, 1949, wages and salaries were paid by the 
Central People’s Government.’’ 


My Lords, a number of these findings of fact made by the learned Chief Justice 
in this paragraph are subject to the same objection, open to the same objec- 
tion, as we made to the evidence of Mr. Chen, my Lords. For that, they are 
matters extraneous to the evidence filed in these procecdings. But to return 
to the point I am dealing with, the next paragraph goes on as follows:— 


‘* Even though the aircraft were in Hong Kong, there is no doubt that 
the Central People’s Government were in possession and in effective 
control. If an analogy may be drawn between ships abroad, the mas- 
ters of which have attorned, and aircraft in similar circumstances, then 
clearly here is a situation in which recognition de jure will have a 
retroactive effect and, in my opinion, that retroactive effect will go back 
at least as far as the dismissal of the ministers of the Nationalist 
Government in October 1949.’ 


This finding of the Trial Judge, my Lords, is based.as I say on a passage in 
the judgment of Lord Justice Denning in which he said that had the masters 
of certain Polish ships concerned in that action attorned to the new Polish 
Government, the Lublin Government, then certain consequences would have 
followed. But the facts in that case, my Lords, were very special indeed, 
as I shall show your Lordships when I come to examine them and, once on 
the point my Lords, with great respect to the learned Trial Judge, the fact 
that the Central People’s Government purported to dismiss the ministers of the 
Nationalist Government cannot affect the position one whit for this reason, mv 


Lords. Right up to the 6th January, 1950, His Majesty’s Government 


recognised the Nationalist Government as the de jure Government of China. 
No Government can function without ministers, my Lords. Those ministers, 
in my submission, continued in office until withdrawal of recognition. That 
is for the purposes of our laws, my Lords, and our jurisdiction. Until that 
time, the minister accredited to the Court of St. James by the Nationalist 
Government was recognised as such and there is no question of any retro- 
active effect of a dismissal such as was made, or even if that dismissal, as 
my Lord the Chief Justice finds took place in October 1949, no question of 
that dismissal being effective having regard to the fact that throughout the 
period, the Nationalist Government was recognised by His Majesty’s Govern- 
ment as the de jure Government of China. I go even further, if necessary, 
and say this, if, as happened for example in the case of the Abyssinia or 
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even in the case of the Spanish civil war, you had contemporaneously de jure 
recognition of one Goverument and de facto recognition of another, both 
officially accorded, the situation would be no different, my Lords, because in 
fact, insofar as the acts of the de jure Government are concerned, that Gove rn- 
ment being recognised, its ministers are also recognised and any attempt by 
the de facto Government to take the line ‘‘Welk we have dismissed your 
ministers and therefore they cannot function’’ is something, my Lords, which 
cannot be countenanced by this Court having regard, as I say, to the fact that 
you have two Governments recognised in my illustration, one de jure and one 
de facto. I can quite understand this, if you say that the minister of ihe 
de jure government has no power in the area over which the de facto Govern- 
ment has control, that is another matter entirely. But we are dealing, my 
Lords, with property outside the jurisdiction of the de facto Government, 
outside the area over which they had effective control. 


The third point in my enumeration, my Lords, is the finding of the 
learned Trial Judge that this sale to Chennault and Willauer was a device of 
the Nationalist Government, that is, something, my Lords, mala fide or ear- 
ried out for alien or improper purpose. That also, my Lords, is to a very great 
extent based upon the judgment of Lord Justice Denning in the Boguslawski 
case and perhaps, the better to make my point clear, I will read to your GLord- 
ships from that judgment. It is reported in (1951) 1 K.B. beginning at 
p.162 and the passage—and it is only the passage with which your Lordships 
need concern yourself for the moment, upon which the judgment of the Trial 
Judge is based, you will find, towards the end of p.182. You will find i in 
paragraph E of page 373 of (1950) 2 A.H.R. My Lords, Lord Justice Lien- 
ning, after having examined the advantages of continuity and the question of 
succession of a new Government to the old Government, then talks about 
rights and obligations which have become vested under the old Government 
remaining intact unless the new Government passes a decree of divesting them 
if it had been able to do so: He then goes on to examine the positior of 
curators appointed by the old Government and says this, my Lords, about 8 
lines from the end of that particular paragraph: 


‘So, also, it seems to me that offers made by the old government tay 
lawfully be accepted during the time of the new government, unless 
they have meanwhile been revoked. There may be a difficulty in 
enforcing the ensuing contracts, because the new government cannot be 
impleaded in our courts. But the principle of continuity is of pira- 
mount importance. It requires that the new government should stand 
in the shoes of the old government in all respects, except in respect of 
acts of members of the old government which were ultra vires or acts 
which were done by them, not in good faith as trustees for the Stute, 
but for an alien and improper purpose.” 


Now there is no hint of a suggestion in the judgment of the learned "Prial 
Judge of any question of ultra vires in this case. What he docs examine is 
the bona fides of the transaction and he comes to the conclusion wrongfully, 
as I submit, that the transaction was mala fide and carried out for an elien 
or improper purpose. And in connection with that, J ask your Lordshiy-s to 
look first at p.106 of the judgment. My Lords, I have lost for the moment 
that part of the judgment which my Lord the learned Trial Judge talks a»out 
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a device, But, for the purposes of my argument, it matters not—I will come J" (A 
to it later. If you will look at the bottom of p.106 of the judgment you will Game oy 
sce he says this, after setting out the moves made by the Nationalist Govern- “ens Aug 
ment in 1949 from Nanking to Canton, thence to Chungking, thence to Fad dieen. 
Chengtu, and finally to Formosa, and to the fact that they purported to bring at as 
it to the parties and ministries with it on its travels and the fact also that pranscrint of 
technical equipment were in Hong Kong before September 1949 while the Proceeditus 


on Appea:. 


organisation itself appears to have moved to Formosa. He says this: ana 


‘At the date of this transaction, it is evident that the Nationalist Govern- 
10 ment had no effective control over the mainland of China save possibly 
in respect of those few areas of which evidence was given in these pro- 
ceedings, but it is equally evident that no possibility existed of that 
government being able to defend these areas which awaited occupation 

by the Central People’s Government.”’ 


Then, my Lords, you will see as I read on later, that this is one of the reasons 
why the learned Trial Judge came to the conclusion that this was a device and 
mala fide. I ask your Lordships to note the tense he employs in that particular 
paragraph. He says ‘‘At the date of this transaction, it is evident’’. It is 
Just as if he were saying “‘It is evident that at the date of the transaction 
20 something or other was or was not so.’’ In other words, it will be our case 
that, in coming to the conclusions of fact which he did arrive at, the learned 
Trial Judge was not looking at matters as at the date of the transaction but 
ex post facto. He says, with regard to the possibility of defending certain 
areas, again “‘It is equally evident’’ he says. It may be, my Lords, that at 
the date of the transaction it was already so evident but it matters not to 
our case because this really is not the foundation for the finding that the 
transaction was mala fide. That, your Lordships will see, comes later. It 
is one of the cumulative reasons for that finding. Pass then, my Lords if you 
please, to p.109 of the judgment. You will see there, my Lords, that the 
30 learned Trial Judge says this: 


‘“ The position then on the 12th December, 1949, (that is, immediately 
after referring to Mr. Chen’s affidavit and his letter of appointment) 
when this contract was made, was that the Nationalist Government no 
longer exercised any effective control over the mainland of China; that 
Government was established outside Chinese territory; the aircraft were 
in Hong Kong and the members of the staff and employees having 
attorned to the Central People’s Government. Subsequently the Courts 
of Hong Kong held, and, with respect, in my opinion rightly held, that 
these aircraft were and had been in the possession and control of the 

40 Central People’s Government. I will refer here to certain extracts from 
the document of sale:—’’ 


Pausing there for a moment, my Lords, there is no finding by the learned 
Trial Judge that the Nationalist Government could not function outside China, 
that is to say, in Formosa. Indeed he could not have so found and, from my 
recollection of the history of those proceedings, there isn’t anybody who so 
stated categorically. So, the fact that the Government was established in 
Formosa outside Chinese territory was not a consideration except qua the device 
or the mala fides of those transactions. And when he agrees with the 
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decision of the Courts of Hong Kong in other procecdings, vour Lordships oi 
course will bear in mind the fact that in those proceedings sovereign immunity 
was in the very forefront, and was the cause of our downfall. Having set 
out those facts, my Lords, Sir Gerard Howe goes on as follows. He. se. 
out certain extracts from the documents of sale. These are:— 


The Government is unwilling to sell or otherwise dispose of said physics! 
assets or stock except upon the most binding assurances that afte such 
sale or disposition they will not be used in any way for the benefit o! 
or for the carriage of passengers or goods within, to or from the Com- 
munist areas of China; and 


Chennault and Willauer agree that the said assets shall not be usec, 
directly or indirectly for the benefit of or for the carriage of passengers 
or goods within, to or from the Communist areas of China.” 


Then he goes on as follows:— 


‘‘ By normal diplomatic usage, and indeed to be inferred from the terms 
of the contract quoted above, the then Nationalist Government musi have 
been fully alive to the probability of the withdrawal of recognition by 
His Majesty's Government in the near future and in fact this took place 
as from midnight 5/6th January, 1950, and it is evident that this 
transaction was a device entered into with full knowledge by both parties, 
by which it was hoped that the aircraft might be prevented from pzssing 
to the Central People’s Government on its recognition de jure for the 
references to ‘‘Communist Areas of China’? must relate to the areas 
controlled by that Government, recognised as the de facto Government 
of those areas.’’ 


My Lords, to criticise this passage I must examine it again piece by viece. 
“By normal diplomatic usage’’ says the learned Trial Judge ‘‘and indeed to be 
inferred from the terms of the contract, the then Nationalist Government must 
have been fully alive to the probability of withdrawal of recognition by His 
Majesty’s Government.’’ My Lords, it’ is easy enough to come to a conclusion 
like that after the 5th/Gth January, 1950 because you have then after events 
to guide you on your findings. But I ask your Lordships where, in the :erms 
of this contract, or from normal diplomatic usage, is there the least evidence 
that about the time of this contract it should have become obvious te the 
Nationalist Government that withdrawal of recognition was going to be made 
I say, with great respect to the learned Trial Judge, but here again ite is 
judging events and examining the value of evidence in the light of after 
events. He says “‘It is evident that this transaction was a device enterec inte: 
with full knowledge by both parties by which it was hoped that the aircraft 
might be prevented from passing to the Central People’s Government on its 


recognition de jure.’’ [4 presupposes, my Lords, that everybody was assuming 


in the first week of December 1949, that recognition of the Central Pecple’s 
Government was imminent and, of course as I say, when you have three o2 
four weeks later de-recognition of one Government and recognition of another, 
it is casy enough to make a statement like this, when you consider the matter 
after that change. But if this matter were regarded, as it should have been 
regarded, as for example if it had been dealt with, my Lords, before the 5th 
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January, 1950, or if, look at it in this way, at the time when the Nationalist 
Government was recognised de jure there was even contemporancous de facto 
recognition of the Central People’s Government, still I say, my Lords, there 
is no justification, looking at it in the light of the events of that time, for the 
suggestion that the reason why this transaction was entered into was mercly 
this, as a device to prevent the property falling into the hands of the Central 
People’s Government on recognition de jure, 


Gould J.: Why do you say “‘Even if there was de facto recognition’’? 


D’Almada: Well, I am putting it as high as possible against myself, my 
Lords. 


Gould J.: But is there any doubt about the de facto recognition? 


D’Almada: Oh unquestionably with great respect. I am talking about the 
time, at the time my Lords you see, not now. Now, of course, your Lord- 


‘ships, the position is quite different. On the 6th of January, there was 


de-recognition of the Nationalist Government, there was de jure recognition 
of the Central People’s Government and then, insofar as the areas over 
which the Central People’s Government had effective control, that recognition 
dated back as de facto recognition. That is to say, to the Ist of October, 
1949, when the Central People’s Government was set up. But I still deny 
that there was any question of de facto recognition outside the area, that is 
to say, qua the property of the Nationalist Government in Hong Kong while 
it was so recognised. 


Gould J.: Yes, I only wanted to clear up that point. There is one passage 
where the Chief Justice said that it can be assumed that de facto recognition 
extended to Communist China, that is the People’s Government, as from the 
time when they actually attained control. There is no nced for any assump- 
tion because that was the subject of a further answer...... 


D’Almada: No, my Lord. [ make it quite clear that by the 6th January, 


1950, de jure recognition of the Central People’s Government had the effect 


of retroactive de facto recognition of that government over the areas controlled 
by that government but no further. 


Gould J.: Yes. 


D’Almada: Now, my Lords, the question of bona fides and mala fides of a 
transaction like this has to be examined in the light of the true facts and the 
true facts are these; here, in December, 1949, there was a Government re- 
cognised de jure. The other Government, the Central People’s Government, 
was to all intents and purposes an insurrectionary Government, my Lords, 
however successful it might have been by that time. And to conclude from 
subsequent cvents, that is to say, the recognition of the insurrectionary 
Government that the object of the old legitimate Government was mala fide 
is, I submit, entirely wrong. Later on, when I come to examine the Bogus- 
lawski’s case, I shall submit to your Lordships that the only question of mala 
fides that can be considered by the Court in a case of this kind, is mala fides 
in the sense of real fraud, that is to say, if for example in this case, the sale 
had been carried out with the object of personal enrichment on the part of 
some ministers of the Government. And J shall make a point also, my Lords, 
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that on a question of the rival merits of different foreign governments, thir 
Court cannot enter wherefore my Lord the Chief Justice went far beyond whai 
any Court would do in the circumstances on the analogy, of course, of «ases 
like Luther and Sagor in which your Lordships will remember the Court. of 
Appeal decided that you couldn’t examine into the legislative acts of a foreign 
state however much you might be critical of them provided they stopped short 
of an offence against natural justice. 


(12.58 p.m.—Court adjourned to 2.30 p-m.—21.8.1951). 
(2.30 p.m.—Court resumes. Appearances as before). 
D’ Almada continues: 


My Lords, I think that unwittingly I gave your Lordships the im >res- 
sion this morning towards the close of the hearing that it was our case th: t on 
the answers to the questionnaire there was in fact a retroactive recognitk'n of 
the Central People’s Government dating back from the 6th January te say 
sometime from the 1st October or, in any event, some time earlier than that 
date. Our case, my Lords, is that, upon the answers to the questionnaire the 
question for your Lordships whether or not the recognition was retroactive can 
only be answered in one way, that is, ‘‘No”’ by reason of the special wording of 
those answers. But nonctheless if it should be held against that submission 
that it was retroactive, then what I said this morning applies, that is to say, 
it is retroactive only in regard to the area over which the de facto Govern. 
ment had effective control. 


Gould J.: Are you referring to de jure recognition or de facto recogn: tion 
or both? 

D’Almada: The de jure recognition must date from the 6th January and no 
earlier; but it throws back the de facto recognition possibly in certain c: ses. 
In this case, I say ‘‘No’’ by reason of the answers to the questionnaire. 


Gould J.: T think I should interpose here that during the lunch hour I have 


been verifying my recollection as to the answers given by the Secretary of 


State and I found that there is one not in this record. 
D’Almada: Is that so, my Lord? 


Gould J.: Yes, and I have sent for the file. I have that recollection from 
previous cases and neither is it quoted in the Judgment of the Full Court in 
the carlier proceedings and yet it is a clarifying answer. I am speaking «:ub- 
ject to any accident becanse I haven't got the original telegram but I have 
seen a copy of it during the lunch hour and it indicates that de facto reco.nl- 
tion was extended to the People’s Government in respect of the terri ory 
occupied by them as from the Ist October or, if they oceupicd that territory 
subsequent to the Ist of October, as from the date of effective control. T was 
proposing to get the original of this and show it to counsel and ask if. by 
consent, it be ineluded in the records. 

D’Almada: Certainly, My Lord. 


Gould J.: It will have to be, it will complete the record. 


D’Almada: Of course it does. Anyway, your Lordships will kindly note my 
submission based, as it is, on the answers as we have them in the judgment 
and if the answers which your Lordship recollects are a little different, 1 may 
address your Lordships further upon the point. 


Gould J.: Yes. 
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D’Almada: I wish to be protected against any suggestion that by reason of 
what T have said this morning I am agreeing that the answers to the ques- 
tionnaire, that is to say, the recognition de jure of the Central People’s 
Government on the 6th January, 1950, meant a retroactive recognition of that 
Government de facto. Obviously there could be no question of de jure 
recognition retroactively because you cannot have two de jure governments 
functioning at the same time. 


Gould J.: I don’t want to put you out of your argument, but you say that 
it is never possible to have retroactive de jure recognition? 


D’Almada: You can have retroactive de jure recognition but what I say, my 
Lords, is that in this case you have a de jure government recognised right up 
to the 6th January and, in those circumstances, maybe your Lordship is right 
but you would have to have very express and explicit words to suggest that 
upon the withdrawal of that one de jure recognition and the according of it 
to the other, you would have the de jure recognition dating back. I need not 
put it any higher than that. In any event, it doesn't arise in this case 
because, In my submission, at its highest, all you could say is that the 
recognition of the 6th January, 1950 had, at worst against us, a retroactive 
effect in that it involved de facto recognition of the Central People’s Govern- 
ment over such areas and at such time as it had effective control. 


Gould J.: But on the interpretation of it you say no such question arises? 
D’Almada: Subject to what your Lordship has just told us. 


Gould J.: Nothing in the other answer concerns de jure recognition? It 
relates to de facto recognition only. The other answer I referred to relates 
only to de facto recognition. 


D’Almada: TI see. 
Gould J.: It doesn’t touch on de jure. 


D’Almada: The point I was on this morning was this, to resume my argu- 
ment, the learned Trial Judge’s finding that-this sale was a device, something 
for an alien or improper purpose, | say my Lords that this action, this salc, 
this transaction on the part of Nationalist Government was consistent equally 
with the object of obtaining funds with which to maintain its struggle against 
the other Government, and consistent, if you like, also with an attempt to 
deprive that other Government of the planes which would assist it in its 
rebellion. And the proper light in which to regard this transaction, of course, 
is the light cast upon it at the date of the transaction and not what. has been 
added by subsequent events. I read to your Lordships this morning the 
paragraph at p.109 of the judgment in which, after having set out two clauses 
or two extracts from the documents of sale, the Chicf Justice went on to state 
that in his opinion this transaction was a device. You will see that he goes 
on in the same strain, my Lords. In the very next paragraph he says, 


‘Tt is a transaction inimical to the Central People’s Government and 
indeed, as the aircraft were uscd for a public purpose within and with- 
out China, inimical to the interests of the Chinese people.” 
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oe Continuing my Lords on this same point, he says, 
Poutl of ee ae : 
SA This then is the transaction to which the plaintiff Corporation submits 
neater: the Central People’s Government succeeded after midnight on the 5/6th 


Jurisdiction, 


iat January, 1950, basing this argument on the doctrine of suecession. ' 
‘Teamacsipt of . 
Proceedings My Lords, it is our submission that in this case, having regard to the te-ms 
on appeal, of Section 1(1) of the Order-in-Council, this question of succession is really 
immaterial unless the Central People’s Government was in a position ta do 
something about the matter. We say that they couldn’t by virtue of that 
Order-in-Council which enables the Court to examine into the nature or quality 
of the control or possession of the persons who claimed to hold those planes 
on behalf of the Central People’s Government. Your Lordships heard evidence 
this morning of the position with regard to those planes and, in oar submis- 
sion, impleading being out of the way, the only conclusion to be drawn from 
that evidence and the fact that injunctions were ignored is that these persons 
were in wrongful possession of those planes, in wrongful control.  Further- 
more, as you cannot bring into play the doctrine of sovereign immun ty, 
because no question of impleading a sovereign foreign comes into the picture 
now, whether the Central People’s Government succecded to this transaction, 
as my Lord the Chief Justice puts it on the doctrine of succession, or in 
whatever other way you may regard it, it makes no matter, my Lords. It 0 
is on this doctrine of succession upon which the judgment is to some extent 
based because in the last paragraph of p.109 of the judgment you will see that 


my Lord says this, 


— 


‘“'The doctrine of succession of one Government to another rather than 
by title paramount has been recognised by judicial decision.”’ 


Then he cites McRae’s case; the Peruvian Government against Dreyfus; and 
the American case, Guaranty Trust Company; and’ Boguslawski, and the 
purpose of and the reasons for that doctrine are well established. Then he 
goes on to say this, 


“ There must surely be, in my opinion, a limit to the scope of the acts 80 
to which this doctrine applies; a limit to the transactions into which 
a Government, knowing that recognition will shortly be withdrawn 
from it, may enter.”’ 


My Lords, again with great respect to the learned Trial Judge, [ quarrel with 

his statement there that the Nationalist Government in early December 19:19, 

was a Government which knew that recognition was shortly to be withdrawn. 

Why should that be so, my lords? Upon what evidence except the light of 

after events could my Lord the Trial Judge have so found? Why should it 

have been regarded as a possibility? He puts it higher than that, he makes 

it a probability that recognition was to be withdrawn. As your Lordsh ps 4() 
know, you have judicial knowledge of it, in fact to this day that Government 

is recognised by many powers as the de jure Government of China. And to 
emphasize the point, may | repeat what I said this morning. What world 

have been the position if, in fact, this action came on for trial before the ith 
January? In my submission, the true answer is this, de-recognition, to bor- 
row a term used by Lord Justice Denning in the Boguslawski case, has 20 E 
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elfect whatsoever upon this transaction; and the imminence of de-recognition ene 
even less so, of course. Going on in the same strain, your Lordships see at Gourt ar 
the top of p.110 the Trial Judge says this, penis 
This transaction was clearly bostile to the present de jure Government 7/7! 
of China and 1 consider hostile to the interests of the Chinese people. No. 44, 
Counsel for the plaintill Corporation did not suggest that the Central Pcie 
People’s Government would wish to adopt these contractual rights but on Appeal. 
submitted that it could not escape from them and that if his proposition cominued. 
depended on its acquiescence then—cadit quaestio. Counsel further 
10 stated that the plaintiff Corporation would consider itself bound by the 
terms of the contract and would not directly or indirectly permit the 


aircraft to be operated in China under the present Government.” 


Then follows the citation of a passage from Lord Justice Denning’s judgment 
upon which this part of my Lord’s judgment is based and after that, my 
Lords, these words:— 


‘“In the transaction now before this Court, I have no hesitation in 
reaching the conclusion that not only was it one (that is the transaction) 
designed to embarrass the Central People’s Government, but it was 
against the interests of the Chinese people and that it was a transaction 

20 incompatible with that trustceship which every Government must 
assume. The loss of these aircraft in a country so large as China and 
with poor communications would be severe. The majority of the staff 
and employees had already attorned to the Central People’s Govern- 
ment, and the aircraft were only at any time owned by the Nationalist 
Government solely in its capacity of trustee. I cannot hold that at 
the time of the transaction the Nationalist Government may properly 
be said to have sold these aircraft for the purposes of fighting to retain 
its former territory. In my opinion, this was an act of members of 
the Nationalist Government done not in good faith as trustees but for 

30 an alien and improper purposc.’’ 


My Lords, I submit that there is nothing in the evidence before the Trial 
Judge in this case which justifies the conclusion that the Nationalist Govern- 
ment could not properly be said to have sold these aircraft for the purpose 
of fighting to retain its former territory. { take it “‘retain’’ should read 
“regain’’ in the judgment, my Lords. ~ This also doesn’t make sense, but 
that doesn’t matter. I say that this sale was equally consistent with the 
object of providing funds for the maintenance of the struggle and equally 
consistent with the object of putting these planes out of the reach of the 
Government which the Nationalist Government was fighting. I said earlier 

40 in my submissions that there is no question here of any finding of fraud in 
the sense of personal enrichment by any one or more of the ministers who 
took part in this transaction. And 1 go further, my Lords, and say this, 
that in the circumstances of such a case as this where you have at the relevant 
time a de jure Government recognised by His Majesty's Government, to say 
what the learned Chief Justice said that this was a transaction hostile and 
inimical to the present de jure Government and the interests of the Chinese 
people is in fact to make a political pronouncement which it is not open to an 
English Court to make because English courts do not concern themselves with 
the merits of the rival Governments of a forcign State, 
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Gould J.: | This is exactly what we have to do is it not? Is that not exactly 
what we have to do in this case by virtue of the Order-in-Council? We are 
adjudicating between, in effect, two rival Governments. 


1)’Almada: You are indeed. Yes. But vou are adjudicating upon those terms 
within well-known fixed principles. 1 don’t see how your Lordships ean take 
it upon yourselves to say ‘‘In our view, what the de jure Government. of 
China on the 12th December did was something inimical and hostile tc the 
people of China on that date, the 12th December.’’ Tt is just as much as 
if you were to examine into the morals of some decree published by a recognised 
foreign state which is well-known this Court will not do unless it is something 
entirely contrary to natural justice. I say, my Lords, that so far from this 
transaction. being hostile and inimical etc., it is one consistent with the 
legitimate object of the Nationalist Government to maintain itself and to con- 
tinue the struggle. Your Lordships already have my point, of course, but this is 
an ex post facto Judgment on the part of my Lord the Trial Judge taking into 
consideration events which occurred between the sale and the hearing at the 
action, and events which, of necessity, must have covered his decision upon 
the point. Now, my Lords, I don’t think it will be necessary for me to refer 
your Lordships to any further portions of the judgment. 1 pass from it to a 
consideration of a number of cases which, I respectfully submit, have a bearing 
upon the points I have made as well as cases which were examined at the 
trial. The first case to which I draw your Lordship’s attention is Luthe: v. 
Sager (1921) 3 K.B. p.532. Headnote, my Lords, 


“The Courts of this country will not inquire into the validity of the acts 
of a foreign government which has been recognised by the Government 
of this country. In this respect it is all one whether the foreign gov-rn- 
ment has been recognised as a government de jure or de facto. 


The Russian Socialist Federal Soviet Republic passed « decree in 
June, 1918, declaring all mechanical sawmills of a certain capital viulue 
and all woodworking establishments belonging to private or limited 
companies to be the property of the Republic. In 1919 agents of the 
Republic seized the plaintiffs’ mill or factory in Russia and the stock 
of manufactured wood therein. In August, 1920, agents of the Repuolic 
purported to sell a quantity of the stock so seized to the defenda ts, 
who imported it into England. 


In letters dated in April, 1921, the Seeretary of State for Foreign 
Affairs stated that His Majesty’s Government recognised the Soviet 
Government as the de facto Government of Russia; that a government 
known as the Provisional Government came into power in March, 1917, 
and was recognised by His Majesty's Government, and remained in 
session until December 13, 1917, and was then dispersed by the Soviet 
authorities, 


In an action by the plaintiffs for a declaration that they were 
entitled to the wood above mentioned:— 


Held, that the Government of this country had recognised the Sov iet 
Government as the de facto Government of Russia existing at a date 
before the decree of June, 1918; that therefore the validity of that 
decree and the sale of the wood to the defendants could not be im- 
pugned, and that the defendants were therefore entitled to judgment. ’ 
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This is another one of those cases, my Lords, in which, between Judgment in 
the Court of First Instance and appeal, certain changes in the political 
situation had taken place, that is to say, recognition was accorded and the 
judgment of the Court of Appeal was based upon that altered state of facts 
as was the judgment of the Court of Appeal in another case to which I shal] 
refer your Lordships, that is, Haille Selassie and the Cable and Wireless. But 
with that aspect of the matter your Lordships need not concern yourselves nor 
indeed with the facts apart from the manner in which they are sct out in the 
headnote. My object in citing this case to your Lordships is to show the limits 
to which the Court's enquiry are confined in the matter of the acts of a foreign 
state. You will sec my Lords that the point is raised by Mr. Leslie Scott for 
the appellants at p.537 about 10 or 12 lines from the end of the page he says, 


‘ the Courts of one country will not sit in judgment on the acts of the 
government of another done within its own territory.”’ 


At p.538 Mr. Barrington-Ward makes reference to the same cases and says 
three lines from the end of the page, 


“Tf the act is contrary to the morality qr political institutions of this 
country His Majesty’s Courts of Justice may treat it as null and void.”’ 


Seeking, therefore, to engraft exception upon the principle that in fact you don’t 
examine into the acts of a foreign state. 


And I think I am right in saying, my Lords, that that is an unqualified state- 
ment save in regard to something which offends natural justice of our own 
constitution. My Lords, the way in which the Court of Appeal dealt with the 
matter you will find first in the Judgment of Lord Justice Bankes at page 546 
where, after citing Santos v. Illidge in the judgment of Mr. Justice Blackburn 
in the case, he says 8 lines from the top of p.546, ; 


‘ Even if it was open to the Courts of this country to consider the 
morality or justice of the decree of June, £918, IT do not see how the 
Courts could treat this particular decree otherwise than as the expres- 
sion by the de facto government of a civilized country of a policy which 
it considered to be in the best interest of that country. It must be 
quite immaterial for present purposes that the same views are not enter- 
tained by the Government of this country, are repudiated by the vast 


majority of its citizens, and are not recognised by our laws.’’ 


My Lords, he was dealing with nationalisation by expropriation in that case. 
We have in our own political conceptions travelled a good deal in the last 
thirty years, between 1921 to 1951, my Lords, and it may be that the difference 
between the conceptions of our Government and that of the Russian Govern- 
ment at the time are not as different now as they were then. In any event, 
you will see quite clearly that he says we cannot go into this question at all 
and the same view is expressed by Lord Justice Scrutton at pages 558 to 559 
of the report. Beginning two lines from the end of p.558 he savs this, 


‘’ But 1t appears a serious breach of international comity, if a state is 
recognised as a sovereign independent state, to postulate that its legis- 
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lation is ‘contrary to essential principles of justice and morality. 
Such an allegation might well with a susceptible foreign government 
become a casus belli; and should in my view be the action of the 
Sovereign through his ministers, and not of the judges in reference to a 
state which their Sovereign has recognised,” 


My Lords, clearly those two passages in the judgments of Lord Justice Bankes 
and Scrutton arc applicable to the point T have been making before your lord- 
ships, that is to say, you cannot investigate the validity of a decree of such a 
foreign state which is recognised by His Majesty's Government, so also can 
you not enquire into the bona fides of a transaction of that Government, that 
Government at the time being the recognised de jure Government of the state. 
It matters not for this purpose, my Lords, that that Government had, in the 
course of a few months preceding this transaction, to move from plac. to 
place. It matters not equally that at the date of the transaction its seat was 
in Formosa, The fact remains that this Government at the time was de jure 
recognised by His Majesty’s Government and its acts therefore cannot be im- 
pugned in our Courts. That is why I say it is important to understand the 
meaning of the words “mala fide, alien or improper purpose’ because they 
must be limited in my submission to such an allegation as this that the sale 
was put through in order that the money may be pocketed by one or more 
ministers which is not the case here of course. My Lords, before ] leave this 
case, may I ask your Lordships to look with me at pages 555 and 556 to show 
my Lords exactly how strict is the regard which the Court has for the acts 
of a foreign state and the importance of the Court not questioning the validity 
of those acts on any ground. In this ease, your Lordships sec in fact the wood 
in question, the subject-matter of the action, was sold in Russia, but vou will 
see that Lord Justice Scrutton says this, that even if Monsieur Krassin, the 
Russian Minister concerned at the time, had brought these goods with iim 
into England, still the Court could not concern itself with the question. He 
says, beginning at about 10 lines from the top of p.555 “If M. Krassin had 
brought these goods with him into England, and declared on behalf of his 
Government that thev were the property of the Russian Government, in ny 
view no English Court could investigate the truth of that statement. To do 
so would not be consistent with the comity of nations as between independ.nt 
sovercign states.”’ 


And then he refers to Morgan v. Lariviere, I don’t think I need trouble 


your Lordships to go into that portion of his judgment, he continues with a 
reference to Vavasseur v. Krapp. He says, 


“the Mikado, in Joining as defendant, was held only to have done so in 
order more effectively to call the attention of the Court to the fact that 
inadvertently it had interfered by injunction with the property of a 
sovereign state. What the Court cannot do directly it cannot in my 
view: do indirectly. Tf it could not question the title of the Govern- 
ment of Russia to goods brought by that Government. to England, it 
cannot indirectly question it in the hands of a purchaser from that 
Government by denying that the Government could confer any good 
title to the property. This immunity follows from recognition as a 
sovereign state.’’ 
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That all deals with immunity, my Lords. But it shows, you sce my Lords, 
the strength of the point that whatever a friendly foreign state might do, we 
cannot question its acts, of course, even though the sale, the subject matter 
of the action, is a transaction taking place in England. If Mr. Krassin had 
brought the goods to England, made a declaration that this is property of the 
Russian Government and then sold it, you couldn’t indirectly say ‘‘Well, 
true the Russian Government did certify a decree of this nature to take over 
the goods, but that was a decree of a confiscatory nature and therefore some- 
thing which we frown upon, well, with regard and therefore we say this 
transaction did not pass a good title to these persons.’’ That is what Lord 
Justice Scrutton was aiming at, you see my Lords. He says ‘‘We cannot go 
into that question at all directly or indirectly’’ and, here again, you have your 
de jure Government with a dominion over these goods at the time, that is the 
planes in question, passing these goods in Hong Kong to the purchasers and, 
I submit, even assuming there were any possible suggestion of mala fide in 
the true sense of the term in the casc, if it were some mala fide act of the 
state, that is a matter into which your Lordships couldn’t enquire. But, as I 
say, it must be understood that has a very limited application, that is to say, 
in respect of personal enrichment. 


Gould J.: Another point I find here which seems to be relevant—at page 98 
Lauterpacht. 


D’Almada: Page 93? I know the passage, my Lords. Yes. Mav I refer to 
it later, my Lords, or would you like to hear it now? 


Gould J.: No, No. It seems relevant to this part of the argument but as 
long as you will be referring to it? 


D’Almada: I shall be referring to it later, my Lords. My Lords will see 
that in this passage Lauterpacht was very careful to talk about treaties. He 
does not cite the transactions, not transactions between a state and an indivi- 
dual, And if I remember rightly, it also deals with the question of a Mexican 
Government about to go out of power ceding certain territories to the United 
States of America against which, of course, the then American Ambassador to 
the Mexican Government very properly warned his Government. 


Gould J.: Yes, that is the essence. 


1)’Almada: Yes. That again, my Lords, is at the bottom of page 98. He 
Says: 


‘“ But, as in other matters, so also in this case good faith preseribes limits 
to the operation of a general rule. Thus it is doubtful whether political 
or commercial treaties of a far-reaching character may properly be 
concluded with a government thus situated. - There is force in the 
contention that, notwithstanding the general rule as to the continuity 
of the State, the successful revolutionary government would not be 
bound by such treaties concluded durante bello as being in fraudem of 
the general interests of the nation. When in 1858 and 1859 the United 
States recognised the Constitutionalist Government of Juarez in Mexico, 
while refusing recognition to the insurrectionist Miramon Government 
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established in the capital, they were negotiating—and eventually con- 
cluded—important political treaties of alliance and of cession with the 
Constitutionalist Government. This they did notwithstanding the grave 
doubts entertained in the matter by the United States Minister to Mexico. 
He said: ‘The cession of territory is the gravest and the most important 
act of sovereignty that a government can perform; it is there ore 
questionable whether it should be performed at a moment when : is 
in conflict with another government for the possession of the empire, 
even though it may be de jure and de facto much more entitled to respect 
than that with which it is struggling in civil war, and this considcra- 
tion is as important to the party purchasing as to the party ceding the 


9s 


territory’. 


My Lords, with respect, 1 think what Professor Lauterpacht said in this case 
had to be implied from the very fact set out in that footnote. That is to say 
if, for example, in the course of its then losing fight with the Central People’s 
Government, the Nationalist Government had purported to cede the province 
of Kwangtung to the Government of the United States, then you would say 
“Apply Lauterpacht’s statement in the footnote.’’ 


Gould J.: Even though they wanted money to carry on the war? 


D’Almada: Even though that is so, my Lords, because you would be gcing 4) 


into a question of treaty and international rights. Here, you are dealing cnly 
with certain goods, my Lords, certain planes, and, as I shall show your Lord- 
ships the case I] am coming to later, where you have a continued de sure 
recognition of a certain monarch, even though that monarch is driven oui of 
the country, still he is recognised as the de jure monarch and his rights, his 
recognition, involves a right on his part to do what he can to reccver 
governmental control of his courts. I submit, therefore, that in this case 
unquestionably there was every right in the Nationalist Government, who .ad 
complete dominion over these goods at the time, my Lords, and in whom best 
lay the rights to dispose of these goods, these planes, to sell them in furtherance 
of—shall we call it—-war efforts, to use no other term. My Lords, there is 
no question of course about the right of disposal of these goods leaving aside 
for the moment the question of possession and control at the date in question. 
These goods were in Hong Kong, the planes were in Hong Kong. Who ad 
dominion over them? Obviously the Nationalist Government. Who had the 
right to dispose of them? Obviously again the Nationalist Government. ‘T’his 
is not the question, my Lords, in the judgment of my Lord the Trial Judge 
and, to show that in fact it is not open to question, take this illustration: 
Could they have sold one of those planes? The answer must be yes. ut 
they have sold 2. Again the answer must be ves. If so, why not 10 or 20? 
The reasons why they sell them are another matter. They mav choose to sell 
a number of these planes because they feel they should be replaced by betier, 
more efficient machines. They may choose to sell those planes in order to 
reduce the size of the fleet. They may choose to part with them because they 
find the operation of the fleet uneconomical and shut down so to. speak. 
Obviously, the power of disposal of those planes must lie in the Nationalist 
Government for those purposes. Now if they choose to dispose of those planes 
with this object of putting it out of reach of the then rebelling Government 
as well as, incidentally, achieving the object of providing themselves with funds 
to maintain the struggle, I say, my Lords with great respect, who are your 
Lordships to pass judgment upon that? 
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Gould J.: Assuming that it can be treated, as Lauterpacht treats the position, 
in the present circumstances would we not be compelled to pass judgment on 
that? 


D’Almada: Well I can’t likely imagine vour Lordships dealing with the 
question whether or not the United States Government could lay claim to the 
province of Kwangtung. 


Gould J.: If the Court was charged with the duty of saying in whom the 
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ownership of Kwangtung lay, would it not have to do so? Because that was — 


what it has been charged with as far as these planes are concerned. 


D’Almada: I think the answer is what my learned friend Mr. McNeill has 
just said, my Lords, when you deal with the territory of a country, you are 
dealing with something on an entircly different footing from some commodities, 
goods, planes, ships belonging to that country. There must unquestionably 
be a very great distinction to be drawn between land on the one hand, that 
is, your country and part of your country, and what is owned by the Govern- 
ment in the administration of it. ‘Chat, I submit, must be the true answer, 
my Lords. 


Gould J.: Do you say that is a question of degree? 
D’Almada: No, no, my Lords. Of kind, not degrec. 


D’Almada: I have been reminded by my learned friend Mr. Wright of the 
evidence which you will find in File C, page 2 of the letter of offer, paragraph 
(¥): 


‘The Government is particularly anxious to sell the physical assets and 
the stock of the said CATC and CNAC to Chennault and Willauer 
because of the trust and confidence it imposes in them by virtue of their 
loyal and devoted services during the war of liberation to China and to 
the cause of the United Nations, because the Government recognised 
that Chennault and Willauer have amply demonstrated their ability to 
operate efficiently air transport services, and because the Government is 
confident that Chennault and Willauer will always use their best efforts 
to insure that the said assets will never be used for the benefit, directly 
or indirectly, of the Communist areas of China but rather will be used 
in furtherance of the anti-Communist causc.”’ 


I come to deal, as your Lordships sce, with the use of these planes as well as 
the continuation—and I am looking now on page 4 sub-paragraph (7) on that 
page—to employ as many of the Chinese loyal employees and staff members 
of the CATC as is reasonable. Quite clearly, my Lords, the object of this 
transaction was, not personal enrichment but avowedly that of assisting the 
Nationalist cause against the Central People’s Government. My Lords, [ ask 
your Lordships to look with me for the moment at the Haille Selassie case 
which you will find reported in 1939 Ch. at p.182. ‘This case had to deal with 
a claim by the Emperor Haille Selassie against the Cable & Wireless for a 
sum due to the Government of Ethiopia as part of the public revenues of that 
power. This was in consequence to a contract entered into before, my Lords, 
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Italy invaded Abyssinia. Abyssinia was conquered by Italy. After tha. con- 
quest, Haille Sclassie, who was the original sovereign, was still recognised by 


Hong Kong Vis Majesty’s Government as the de jure sovereign and the conquering power 


Appellate 


Jurisdiction, WAS Tecogniscd as being in control de facto. You have the de jure on the one 


hand—de jure recognition on the other hand retrospectively. And in those 


Praesens circumstances, Haille Selassie brought an action in the Enelish Courts to 
Transcript of ; ; Z 8 é 
Proceedings recover this money from the Cable and Wireless. There was no question of 4 


on Appeal, 


continued, 


denial of liability by the Cable and Wireless. They admitted that sim of 
money was due to someone. But their trouble was this, there was tie de 
facto recognised Government of Ethiopia, that is, the King of Ltaly, ane they 
had had an intimation, although no specific claim, intimation that the Talian 
Government would lay claim to these monies. No question of interpicader 
was possible but this was brought to the attention of the courts; quite properly 
so because the Cable and Wireless was not very certain that they would bi. 
protected if this money was paid over to Haille Selassie. Now, at the date of 
the trial before Mr. Justice Bennett, the position was this. The de jure re. 
cognition still extended to the Emperor, de facto recognition accorded t) the 
King of Italy. In those circumstances, Mr. Justice Bennett gave, in the 1s 
decision, that by reason of the fact that this, a decision by him, would have 


involved deciding upon the claims of a foreign sovereign state, he couli not 0 


deal with the matter. On that point, the case went to appeal. The Appeai 
Court over-ruled his decision on that point and remitted the case back tc him 
for decision on the merits. This decision on the merits was given while the 
de jure recognition on the one hand and de facto on the other co-existed. You 
will see, my Lords, on the top of p.183 what the position was with regard to 
the Emperor Haille Selassie beginning with the third paragraph of that page 


“It was ascertained from the Foreign Office that 


(1.) His Majesty’s Government still recognised the plaintiff zs de 
jure Emperor of Ethiopia; 


(2.) that His Majesty’s Government recogilised the Italian Govern- 
ment as the Government de facto of virtually the whole of Ethiopia: and 


(3.) that an Envoy Extraordinary and Minister plenipotentiary {rom 
His Majesty the Emperor of Ethiopia was accorded recognition a the 
Court of St. James.’’ 


My Lords, the facts mutatis-mutandis are very much similar to the fae’s of 
this case at the date of this transaction. His Majesty’s Government still 
recognised the Nationalist Government of China as the de jure Government of 
China. There was, at that date, no recognition de facto or otherwise o1 the 
Central People’s Government. On that score, we, I submit, are as it were 


better off on the facts. And, my Lords, the ambassador for the Court oi St. 4% 


James is one accredited by the Nationalist Government at the time. Now, if 
I may pass over the arguments of counscl and a good part of the judgment to 
bring your Lordships to the point I was on a little while ago, would you p ease 
turn, my Lords, to p.190 and p.191. You will see my Lords that on these 
two pages are set out a portion of the judgment of Mr. Justice Clauson it the 
case of the Bank of Ethiopia against the National Bank of Egypt and, begin- 
ning 6 lines from the end of p.190, the passage reads thus:— 
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‘“Tt was then sought, as I understood, to argue that the recognition of 
some measure of sovereignty de jure in the fugitive Emperor logically 
led to the denial of full sovereignty to the de facto government: and it 
was, as [ understood, suggested that there existed this limitation on the 
acts of the de facto government which are to be recognised as interna- 
tionally valid, that they must be acts which are strictly necessary for 
preserving peace, order and good government within the area controlled 
by the de facto government. ”’ 


I perhaps ought to have said, my Lords, that the fact that the Bank of 
Ethiopia and the Bank of Egypt case turned upon the purported liquidation 
and winding up of the Ethiopian Bank by the Italian Government and, on that 
score, Mr, Justice Clauson gave a judgment in favour of the Bank of Egypt 
which judgment has since been criticised in more than one textbook dealing 
with the rights of an occupying power and the limitations on those rights. 
But, apart from that, I don’t think your Lordships need concern yourselves 
with that fact at all. Well, to return to what I have just been reading, my 
Lords, the argument, my Lords, was this, that as some measure of sovereignty 
de jure is accorded to a fugitive emperor, the result was a denial of full 
sovercignty to the de facto sovereign and the judgment goes on: 


a6 


and it was, as I understood, suggested that there existed this limitation 
on the acts of the de facto government which are to be recognised as 
internationally valid, that they must be acts which are strictly neces- 
sary for preserving peace, order and good government within the arca 
controlled by the de facto government. This seems to me to be entirely 
inconsistent with the authorities to which I have already referred, and 
in principle to be fallacious. The recognition of the fugitive Emperor 
as a de jure monarch, appears to me to mean nothing but this, that 
while the recognised de facto government must for all purposes, while 
continuing to occupy its de facto position, be treated asa duly recognised 
foreign sovercign state, His Majesty’s Government recognises that the 
de jure monarch has some right (not in fact at the moment enforceable) 
to reclaim the governmental control of which he bas in fact been 
deprived.”’ 


I ask your Lordships to note that passage in particular because, quite clear! y, 
in support of our submission, a de jure Government in the situation of 
the Nationalist Government in our case in December, 1949, quite clearly 
must be recognised by His Majesty’s Government to have a right to fight back 
and anything it does in pursuance of that object cannot be said to be mala 
fide or done for an alien or improper purpose. And, my Lords, as Mr. 
Justice Bennett was in sympathy with that view, if you will turn to p.194, 
after going into the question very fully and examining such cases as United 
States of America v. McRae and United States of America against Wagner 
my Lords, he ends up in this way—I am reading from the fourth last para- 
graph of this judgment. He says: 


“Task myself why should the fact that the Italian army has conquered 
Ethiopia and that the [tallan Government now rules Ethiopia divest the 
plaintiff of his right to sue.”’ 


And then he tries to advance reasons against that. He says: 


on Apreal, 
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‘’ The only reason can be, I suppose, that the money is not the plaintiff's 
own money, and that it is a-sum which he is under some obligation 
to spend for the benefit of the people of Ethiopia—an obligation which 
he cannot now fulfil.’”’ 


; That might be a complete answer. Now can you say that the Emperor of 


Ethiopia is entitled to this money when really it is the money of whiei he 
is only a trustee for the benefit of the people; he is out of the country without 
any hope of going back at the time and, therefore, the Court should not give 
judgment in his favour because he is not the proper person to get the mcney. 
That argument apparently does not appeal to Mr. Justice Bennett although he 
posed it to himself because he says ‘‘There is a clear answer to this supges- 
tion. I think it undesirable that I should state it.’’ Why should he think 
it undesirable that he should state it, my Lords, because this Court is not 
concerned, and he was not concerned, with the question of what the limmperor 
Haille Selassic was going to do with that money in the sense that he could 
have employed it for his fight to regain governmental control which de jure 
recognition must necessarily have recognised to be existent in him, as Mr. 
Justice Clauson said in the Bank of Hthiopia case. Mr. Justice Bennet:, of 
course, sitting as a Judge in the English Court, could not venture into those 


realms, my Lords, but clearly that is what is implied by his answer when he ‘ 


says “If you suggest to me that the Emperor should not have this money 


' because now, as trustee, he cannot really employ it for the benefit of the peuple, 


that is, cestui que trust.’’ The answer is ‘Well, it is a very good answer 
indeed but I don’t think I believe it.”’ Clearly uppermost in his mind at the 
time, my Lords, was that fact in the judgment of Mr. Justice Clauson. No 
question, I submit my Lords, but that any attempt on the part of the de jure 
government of China in December 1949 to maintain itself and to carry on 
the struggle with the object of reclaiming governmental control—-to use Mr. 
Justice Clauson’s words—cannot be regarded by this Court as a mala fide 
motive and any act done in pursuance of that object cannot be regarded as 
one carried out for an alien or improper purpose. My Lords, before passing 
from that case, may I refer you to two or three more passages in it of relevance 
rather on other points and save your Lordships returning to the case I: ter. 
To continuc, my Lords, with the quotation in the judgment of Mr. Justice 
Clauson at page 191 of the report, you will sec that that quotation ends with 
this sentence, after having mentioned the recognition of the rights to reciaim 
governmental control, of which the Empcror has been deprived:—- 


‘’ Where, however, His Majesty’s Government has recognised a de f eto 
government, there is, as it appears to me, no ground for suggesting “hat 
the de jure monarch’s theoretical rights (for ex hypothesi he has no 
practical power of enforcing them) can be taken into account in any way 
in any of His Majesty’s Courts.’’ 


In that case, you will see they were seeking to limit the rights of the Itaiian 
Government on the ground that co-extensive with their de facto recognition 
by His Majesty's Government and the de jure recognition of the Emperor, and 
therefore whatever the Italian Government did in the matter of the winc ing 
up of the Bank of Ethiopia was something which had to be regarded in that 
light. But the point which I wish to bring to your Lordships’ attention here 
is this, Your Lordships are not dealing here with any question of theoretical 


{? 


Lappe MCRL 


10 


30 


40 


Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3 
145 


rights at all. You are dealing with a case of property which, at the time of  /" the 


Supreme 


this transaction, was outside the jurisdiction of the de facto sovereign and couse of 


while de jure recognition continued in the Nationalist Government. 5o that 7ews Keng 


Appellate 


that Government, my Lords, had very real rights over the planes in question Jurisdiction 


and their acts in pursuance of those real rights cannot be impugned in these 4, 
u, . 


Courts. What would have been the position, my Lords, in this case of Haille transcript « 


Selassie if, instead of sucing Cable & Wireless to recover a chose in action, Proceedings 
he had in fact sold some state property in England while he was a de jure et oes 
monarch. Could it be suggested in the circumstances of that case it woul 

have been an answer by the Italian Government to say ‘‘Oh, you have done 

this act mala fide’? The position is no different, my Lords, by reason of the 

fact that in one case you have, as it were, an enemy conquering country and, 

in another case, a rival faction of the same nationality, because you are dealing 

in both cases with rights of succession. My Lords, I ask your Lordships to 

look with me at one more passage in the judgment of Mr. Justice Bennett on 

this case because I shall avail myself of it later, my Lords, when I ask your 
Lordships to consider the meaning of Lord Justice Denning’s words when lie 
examined the question of mala fides or otherwise of the acts of Mr. Kwapinski 

in the Boguslawski case. My Lords, at p.189, Mr. Justice Bennett is concerned 

with the case of U.S. of America v. McRac. That case is advanced in argu- 

ment against the Emperor's claim, and, after citing the case, at the top of 

p.189, Mr. Justice Bennett says this: 


‘‘T agree that the passage docs contain a statement which, if it be a 
statement of the law of England applicable to the facts of the present 
case, would be an authority which would bind me to decide the case 
in the defendants’ favour. But is it such an authority?” 


That is to say, is it an authority applicable to the facts of the case heard 
before Mr. Justice Bennett. He goes on to say: 


“T desire to refer to Lord Halsbury’s speech in Quinn v. Leathem and 
to read a passage from it: ‘there are two observations of a general 
character which I wish to make, and one is to repeat what I have very 
often said before, that every judgment must be read as applicable to the 
particular facts proved, or assumed to be proved, since the generality 
of the expressions which may be found there are not intended to be 
expositions of the whole law, but governed and qualified by the parti- 
cular facts of the ease in which such expressions are to be found. The 
other is that a case is only an authority for what it actually decides’.”’ 


My Lords, the statement is characteristic of course of all judgments of Lord 
Halsbury’s, and a statement of the law which T ask your Lordships to bear 
in mind when later on in the course of my argument we come to consider the 
Boguslawski case. 


D’Almada: Unless your Lordships feel that 1 am omitting something by not 
dealing with the case when it came before the Court of Appeal, may 1] say 
this, my Lords, that the position in the Court of Appeal was this, that, in 
the interim, there has been de-recognition of the Emperor of Abyssinia where- 
fore it was held that the claim couldn’t stand. Its basis, you see my Lords, 
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well, is that if the chose in action belonged to the Government of Abyssinia, 
the right to sue therefore no longer vested in the Emperor because of the 
retroactive cffect of de jure recognition having been accorded to the King of 
Italy, which automatically vested in that King the right of action. Now, 
my Lords, perhaps one last reference to this case before I leave it. Hf your 
Lordships will kindly look at the last paragraph of p.191 where, after dealing 
with Clauson’s judgment in the Bank of Egypt case, Mr. Justice Benne:t says 
this: 


“ The learned judge was concerned to demonstrate that the plaint:f hid 


no governmental control of any kind in Ethiopia, and gives as his reason / 0 


that he had no means of enforcing control there. He was not consider- 
ing or deciding questions of title to property in this country, where, 
if the plaintiff has a title, that title can be enforced.”’ 


My Lords, you will paraphrase that or adapt it to my case. Your Lordships 
are considering in this case no question with regard to areas over which the 
de facto government had effective control. You are asked to consider the 
title of property in this country which, on the 12th December, 1949, and 
until the offer and acceptance constituting the contract between Chennault 
and Willauer on the one hand and the Nationalist Government on the other. 
was vested in the Nationalist Government. 


Court: Is it your submission that there is a distinction between the effect of 
retroactivity upon de jure recognition as regards the right to sue for « debt 
and as regards the power to pass a title to property? 


D’Almada: The property had passed, my Lords. The property had alreacy 
passed by the contract. 


D’Almada: Well, my Lords, with respect, the difference as I say is manifest 
in this. What is the right to sue? The right to sue in the hearing of an 
action is vested in the Emperor of Ethiopia by virtue of being emperor. {1 
was divested from him by de-recognition, so to speak, before he recovered 
the moncy, or, if you like, after judgment in his favour but before appeal 
It is an entirely different proposition, I submit, from a question of ttle 10 
property which existed in one Government unquestionably at the date when 
it entered into a contract and whereby it sold the goods in question to an 
individual and passed the property in those goods to him. My Lords, in spite 
of that fact really, what is the nature and what is the position of the Centrai 
People’s Government? Tow does it succeed? The answer must be this, my 
Lord, it succeeds by right of succession or representation, if you like :o call 
it, and not by title paramount. My Lords, there is an authority for thet pro- 
position. It is a case no doubt familiar to vour Lordships, that is the United 
States of America v. McRae, L.R. 8 Eq. ‘p.69. Your Lordships may concern 
yourselves with the facts of the case. They had to do with the question 
whether the United States Government could recover certain moneys in the 
hands of an agent of the Rebel Government, these moneys having been acquired 
by the Rebel Government, not by suecession from the old Governmen:, but 
in the course of its rebellion and it was held by the Vice Chancellor in this 
case that they could do that only, of course, if they agreed at the same time 
to an account between them because they could not be allowed to approbaie and 
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reprobate. The fact, to which I draw your Lordships’ attention in the judg- 
ment of Sir William James, the Vice Chancellor, begins at p.74 where he gives 
the position which would arise upon the suppression of the rebellion. And 
then he goes on, my Lords, to talk about the falling of the property into the 
hands of the persons who got it from them, the rebelling Government, that 
is to say, the falling of the property by the old constitutional government upon 
the separation of the powers. I needn't trouble your Lordships with that page 
but if you look at p.75, beginning at about 12 lines from the top of the page, 
you will find this passage. Perhaps, my Lords, properly to understand it, 
it would be better to begin at about 6 lines from the top of the page. He 
says: 


‘TI apprehend it to be the clear public universal law that any government 
which de facto succeeds to any other government, whether by revolution 
or restoration, conquest or reconquest, succeeds to all the public pro- 
perty, to everything in the nature of public property, and to all rights 
in respect of the public property of the displaced power, whatever may 
be the nature or origin of the title of such displaced power. Any such 
public money in any treasury, any such public property found in any 
warehouses, forts, or arsenals, would, on the success of the new or 
restored power, vest ipso facto in such power; and it would have the 
right to call to account any fiscal or other agent, or any debtor or 
accountant to or of the persons who had exercised and had ceased to 
exercise the authority of a government, the agent, debtor, or accountant 
having been the agent, debtor, or accountant of such persons in their 
character or pretended character of a government. But this right is 
the right of succession, is the right of representation, is a right not 
paramount, but derived, I will not say under, but through, the sup- 
pressed and displaced authority, and can only be enforced in the same 
way, and to the same extent, and subject to the same correlative 
obligations and rights as if that authority had not been suppressed 
and displaced and was itself seeking to enforce it.’’ 


He then goes on to deal with an analogy, my Lords, which I don’t think 
your Lordships need concern yourselves. Clearly, therefore in this case, the 
successor Government, my Lords, the Central People’s Government, succeeds 
to all the rights and the correlative obligations. ‘There is no question of any 
title paramount in this case, and the foundation, of course, for such a principle 
is the basis of continuity which, for reasons of convenience and practicality 
so to speak, must exist, else what would be the position, my Lords, of persons 
contracting with the Government? It is clear, my Lords in my submission, 
that in so far, at least as the nationals of other countries are concerned, tlic 
principle applied by the Courts is this, that it ought to be safe to contract with 
a recognised Government whether that be a recognised Government de facto 
or de jure. There is an English case to support the proposition where a de 
facto Government was concerned and I will submit my Lords—-and an 
American case also incidentally—the position is a fortiori where you are dealing 
with a de jure Government. 


D’Almada continues: I don’t know whether your Lordships propose to take 
any afternoon adjournment? 
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(Court adjourns at 3.45 and resumes at 4 p.m. Appearances as before) 


D’Almada continues: My Lords, | was on the principle established by the 
Courts in more than one decision that it ought to be safe for an indivie ual, 
not the nationals of a particular country at least, to contract with the re- 
cognised de facto Government of that country, and it will be my submission, 
my Lords, that there is no reason for distinguishing this where in fact, @ 
Government is de jure recognised. ‘The case I am going to give you is one 
ofa de facto Government. It is the case of the Republic of Peru against Dreyfus 
reported in 38 Chancery Division p.348 ( (1888) 38 Ch.D. p.348). IL read 
from the headnote, my Lords: 


“Where the revolutionary or de facto Government of a country has been 
recognised by the Government of a foreign State, a subject of such 
foreign State may safely contract with that de facto Government;”’ 


Pausing there for a moment, my Lords, I would say of course no difference 
arises where the subject is that of some other state. The principles afforded 
there must be the same. We don’t limit our administration of justice t» the 
subjects of the state concerned. ‘ 


‘and if, by subsequent revolution, the previously existing Government‘ 
of the country is restored, the restored Government is bound by inter 


national law to treat any such contract as valid, and in a litigation with ‘+ 


the foreigner, party to the contract, must adopt the contract, merely 
taking such rights as the de facto Government might have had under 
it.’’ 
The application of the principle is the same. 
‘“ Semble, that even in the case of a contract by a foreigner with a rebel 
State which has not been internationally recognised, property acquired 


under it cannot be recovered from him in violation of the contract.”’ 


The facts, if I may summarise up to your Lordships, are these: Messrs. 
Dreyfus and Company, my Lords, who were French subjects, had entered into 


a contract with the Government of Peru, which I will call Government A. ‘ 


Out of that contract arose a dispute between Dreyfus and that Governmert 
and, to summarise the dispute, Dreyfus claimed that this Government A owed 
them £4,000,000. Government A, on the other hand, denies that they were 
indebted to Dreyfus in any sum at all and maintained, on the other hanc, thi 
in fact Dreyfus owed them a £100,000. That being the position, Government 
A were succeeded by another Government which I will cal] a Senor Piero!a 
Government. Senor Pierola’s Government was recognised de facto by His 
Majesty’s Government, by the Government of France and other governments. 
And Scnor Pierola’s Government arrived at a settlement with Dreyfus, the 


result of which was that Dreyfus reduced their claim to some £2,,500,000). 26 


Political events in the country caused Pierola’s Government to resign and the 
old Government A, reconstituted, came back into power. That old Govern- 
ment passed an act of Congress declaring void all the internal acts of Senor 
Pierola’s Government and at the time in question in this action certair funds 
were standing in the English courts, a sum of some £200,000 to the credit of 
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another action, and the plaintiffs in this action, my Lords, that is the Republican 
Government of Peru by Government A, the old restored Government, put 
through an injunction to restrain Dreyfus from removing from the courts this 
sum of money standing to the credit of that action. 1 think, my Lords, that 
I may go on with the facts now by asking your Lordships to read with me 
from the judgment of Mr. Justice Kay at p.355. About a third of the way 
down the page he says, after reciting the facts: 


‘‘ The short result of these facts is this. At the time when Senor Pierola 
seized upon the supreme power there was a question pending between 
Messrs. Dreyfus and the Peruvian Government as to the result of the 
accounts of their dealings in guano under the first contract. By art. 
33 of that contract this question was to be settled by the tribunals of 
Peru. With the assents of Messrs. Dreyfus this provision was waived, 
and the amount due was settled by Senor Pierola’s Government reducing 
the claim of Messrs. Dreyfus by more than £1,400,000. To this 
settlement Messrs. Dreyfus assented. They were not subjects of the 
State of Peru, but of France. The French Government had recognised 
Senor Picrola’s Government as the de facto Government of Peru. Senor 
Pierola made provision for paying this amount by consigning fresh 
cargoes of guano to Messrs. Dreyfus. They have recovered these car- 
goes after long litigation with the Peruvian Guano Company, who 
claimed them, and the present Government of Peru are now seeking to 
deprive them of moneys, the proceeds of these cargoes, on the ground 
that by the law of Peru the arrangement with Senor Picrola’s Govern- 
ment was void.”’ 


Those then are the facts, my Lords, and, dealing with the law immediately 
after what I have read, occurs this passage in Mr. Justice Kay’s judgment: 


‘Tt is difficult to see how this can be determined by the law of Peru. 
It is a question of international law of the highest importance whether 
or not the citizens of a foreign State may safely have such dealings as 
existed in this case with a Government which such State has recognised. 
If they may not, of what value to the citizens of a foreign State is such 
recognition by its Government? There have been successive Govern- 
ments in European countries-—usurpations of the power of previous 
Governments overthrown—altering the constitution essentially. These 
have in turn been recognised by this and other nations. | When the 
Government of this country recognised the third Emperor of the French, 
if any Englishman entered into contracts with his Government, could it 
be maintained that the validity of such contracts must depend upon the 
law of France as settled by decrce of the Republic which was established 
on his deposition? Obviously it would follow that no Englishman could 
safely contract with the present Government of France, or, indeed, with 
any existing Government, lest it in turn should be displaced by. another 
Government which might treat its acts as void.”’ ; 


It therefore decides my Lords that this is not a question to be decided by the 
municipal law of the country concerned but must be decided on the footing of 
international law. And if your Lordships will turn with me to p.360 you will 
see that, there, Mr. Justice Kay cites the passage which I gave your Lordships, 
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in the out of McRae’s case at the first part of that page and then, my Lords, goes 
Court of on to cite from Wheaton’s International Law. And I don’t need to trcuble 


Hong Kong your Lordships with the first part of that citation but, if you will look over 
Jusisdiction, page 861 beginning with the third line of that page, you will find this siate- 


ment from Wheaton’s followed by an observation by Mr..Justice Kay: 


No. 44. 
‘Transcript of a 7 
Broceed ng Even the lawful sovereign of a country may, or may not, by the par- 
sae: ticular municipal constitution of the State, have the power of aliene.ting 


the public domain. The general presumption, in mere internal trarsac- 
_ tions with his own subjects, is, that he is not so authorised. But in 
the case of international transactions, where foreigners and foreign 
Governments are concerned, the authority is presumed to exist, and may 
be inferred from the general treaty-making power, unless there be some 
express limitation in the fundamental laws of the State. So, also, where 
foreign Governments and their subjects treat with the actual head o/ the 
State, or the Government de facto, recognised by the acqwescence of 
the nation, for the acquisition of any portion of the public domain or 
of private confiscated property, the acts of such Government must, on 
principle, be considered valid by the lawful sovereign on his restora:ion, 
although they were acts of him who is considered by the restored 


sovereign as an usurper. On the other hand, it seems that such aliena- 2: 


tions of public or private property to the subjects of the State, may be 
annulled or confirmed, as to their internal effects, at the will of the 
restored legitimate sovereign, guided by such motives of policy as may 
influence his counsels, reserving the legal rights of bonae fidei purchasers 
under such alienation to be indemnified for ameliorations.’”  ““‘This 
distinguishes the dealings as to the public property of a State between 


the State and its own subjects from similar dealings with foreigyers, 


which the succeeding Government by international law must treet as 
valid.’’ 


He then refers, my Lords, to another case involving the United States 
Government, the United States of America against Pierola, fourth line from 
the end of page 361, and says: 


‘‘Tn United States of America v. Prioleau, a similar claim was made to 
goods which rebellious States of America had sent to a citizen of this 
country. The rebellious States had been conquered by the United Siates 
Government; they had never been recognised by England’s Governnient. 
Yet it was held, and the decision has not been questioned, that the 
contract under which the goods were sent must be recognised, and that 
they could not be recovered in violation: of that contract. 1t was not 
doubted that the United States were entitled to all public property 
belonging to the rebéllious States; but where these States had dealt for 
value with citizens of another country such property could not be 
recovered by treating the contract as void. In a litigation with the 
foreigner, party to the contract, they must adopt the contract and merely 
take such rights as the de facto Government of the rebel States mught 
have had under it. This doctrine is recognised in some of the 
other citations already made, especially in the words of Lord Justice 
James, which I have quoted. It was applied even in the case of rebel 
States which had not been recognised by this country. It follows a 
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fortiori in this case that the Republic of Peru can only recover the fe ete 
proceeds of the eleven cargoes of guano if Senor Pierola’s Government Onurt of 
could have done so. That Government certainly could not have recovered “# ng Rene 
them in violation of its own contract, as the Republic of Peru are now Fae nia 


secking to do.’’ a 
. No. 44, 
ic qd : pe > a Transe-ipt of 
The rest of this judgment, my Lords, deals with the position qua the injunc- Proceedings 


tion and, with respect, is no concern of your Lordships. This same principle, epee 
that there must be safety between the citizens of one state and the Government — 
of another state with regard to its contracts, is the basis of a decision of an 

10 American case, my Lords, Guaranty Trust Company against the United States 
Government which report I am afraid I haven't with me at the moment but 
which I shall bring to your Lordships to-morrow morning. In fact it is really 
hardly necessary to refer to the report at all because those portions of it which 
are relevant, my Lords, are cited in extenso in the judgment of Lord Justice 
Cohen in the Boguslawski case. Your Lordships will kindly note that there 
is no question but that this principle and this case as an authority for this 
principle is cited with approval in such books as Oppenheim, Hyde, and 
Lauterpacht. My Lords, this brings me now to an examination of Boguslaw- 
ski’s case and I ask your Lordships to look with me first, very briefly, at the 

20 judgment in the Court of First Instance. The case is reported, my Lords, in 
(1950) 1 K.B. at p.157 and although the headnote is a fairly long one, I will 
take your Lordships through it because here are set out the facts and merits 
as briefly as possible and this will avoid the necessity of referring to them 
again when I come to deal with the claim in the Court of Appeal: 


“ At all material times prior to midnight of July 5/6, 1945, the Polish 
Government which was originally formed in Warsaw was established in 

London. At a mecting held on July 3, 1945, in London between the 

minister of that government designated the Minister of Industry, Com- 

merce and Shipping (acting on behalf of the Polish shipping companies 

30 under powers given to him by previous legislation of that government) 
on the one hand and the respective representatives of the unions of 

Polish ship officers and seamen (acting on behalf of their respective 
members) on the other hand, it was agreed that in the event of any 

of such members leaving their respective employments they would be 

entitled to receive compensation on an equal footing with the employees 

of the Polish State, namely, three months’ salary. On June 28, 1945, 

the provisional Polish Government of National Unity was formed in 

Lublin, Poland, and by a certificate signed by the British Foreign 
Secretary on behalf of His Majesty’s Government it was certified thai 

40 up to and including midnight of July 5/6 1945, His Majesty’s Govern- 
ment recognised the Polish Government having its headquarters in 
London as being the government of Poland and as from midnight of 

July 5/6, 1945, His Majesty’s Government recognised the Polish Pro- 

visional Government of National Unity as the government of Poland and 

as from that date ceased to recognise the former Polish Government 

having its headquarters in London as being the government of Poland. 


The first plaintiff had been an officer in the employment of the 
defendants who were a Polish shipping company having its headquar- 
ters in London and the second plaintiff had been a seaman in that 
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ee employment. On July 5, 1945, both plaintiffs left the defendants: ship 
Court. of on which they were employed and which was lying in English waters 
SD and they ceased to be employed by the defendants. They then cksimed 
Fas diction, from the defendants compensation on the basis of three months’ salary 
in ae in accordance with the agreement of July 3, 1945. The defendants 
‘Transcript of refused to pay any compensation and they contended that on July 3. 
penn 1945, the former Polish Government no longer had any power to, make 
pane any agreement on behalf of any Polish shipping company, because it 


had by then been replaced by the Polish Provisional Government of! 

National Unity as from June 28, 1945, and they also contended that i{ 

the certificate of the British Foreign Secretary which recognised the 

Polish Provisional Government of National Unity had retroactive cffeci 
back to June 28, 1945. 


Held, that normally when the government of this country recognised 
the government of a foreign country it recognised it back to the time 
when it became over any particular area the effective de facto govern 
ment; the new Lublin Government, however, up to midnight of Juls 
5/6, 1945, never had any control over any Polish ships and Folish 
seamen because they were far removed from any area over which tha’ 
government exercised any authority; on the contrary right up to that + 
moment the only government which this country recognised as the 
government of Poland and the only government which in fact had any 
control over the ships and seamen concerned with the agreement of July 
3, 1945, was the original Polish Government then established in London. 
furthermore, the effect of the certificate of the British Foreign Secretary 
was that the government of this country certified that it recognised the 
government of a foreign country up to midnight of July 5/6, 1945, and 
that it recognised another government of that country after that moment: 
it followed that the acts done by the former government of that country : 
before that moment must be valid and there could be no retroactive effect 2 
of the recognition of the new government back to June 28, 1945, be-ause 
otherwise the certificate would mean little or nothing; accordingly, as 
the terms of the agreement‘of July 8, 1945, were in accordance with 
the law which was then being administered by the former Polish Govern 
ment, the Minister of Industry, Commerce and Shipping of that govern 
ment had power to enter into that agreement on behalf of the defendant:. 
and the court should enforce its terms against the defendants.”’ 


Those arc the facts, your Lordships will see. And your Lordships will sec 
also from the headnote later, if necessary, from the judgment of Mr. Justice _ 
Finnemore who was the Trial Judge that his view of the terms of the certificate #" 
was this, there could be no question whatsoever of any recognition retroavtive. 
that is to say, recognition of the Lublin Government before July 5/Gth by 
virtue of the terms of this particular certificate although the Secretary of State 
did say in the certificate that the question of retroactive effect of recognition 
of a Government is a question of law for decision by the Courts. Similar in 
terms, as your Lordships will sec, to the statements in the answers to the 
questionnaire to which I have already referred, you will find that portion of 
the answer by the Sccretary of State in his certificate about the middle of 
p.160 of the report. At p.164 counsel, on behalf of the plaintiffs, made 
reference to the Guaranty Trust Company against the United States ard, if 
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your Lordships will now turn—there is quite a few pages which concern them- 7 fh 
selves with the facts of the case and thercfore do not really matter—and what Court 0’ 
T bave to bring your attention to, you will find my Lords, beginning at the ada pd 
bottom of p.173 and, my Lords, so that the position can be put beyond all Jutisdictvin. 
doubt, let us begin at the top of p.173, and the paragraph on that page. There 0 a 


ss reference by Mr. J ustice Finnemore to Luther and Sagor. He says this:— Transcript of 
Proceedit.ys 


‘4 number of cases have been cited to me, and 1 think the result of them o" Appe': 
is this: that when this country recognises a government of a foreign Rene 
country as being the government, the recognition dates back to the time 
when that government became the effective de facto government. In 
the case of Aksionairnoye Obshestvo A.M. Luther v. James Sagor & Co. 
our Forcign Office said in their certificate: “We recognise the Soviet 
Government as the government of Russia.’ They were asked for more 
details, and they said: ‘Well, we recognised originally the Provisional 
Government, which was the Kerenski Government. In 1917 that 
Government was displaced by what is now called the Soviet government.’ 


It was held on those statements of fact from the Foreign Office that 
the recognition dated pack to 1917 or thereabouts; in other words, to 
the time when the government which was recognised became over Rus- 
sia the effective de facto government. T think the general principle is 
just that, that when we recognise a foreign government we recognise it 
back to the time when it became, over the area concerned, the effective 
government, and it follows from that that we recognise the acts which 
“+ has carried out in the whole of that period. : 


In this case there are some unusual features. We are dealing with 
the government of Poland which was effective in this country and over 
Polish ships and Polish seamen, and as far as I know no one suggests 
that up to midnight on July 5, what I call the new government, the 
Lublin Government, had any control whatever over Polish ships and 
Polish seamen, because they were all far removed from any area, what- 
ever it was, over which on June 28, the new Juublin Government 
exercised authority. 


Therefore, when our Government recognises as from a precise hour, 
namely midnight on July 5, the new Lublin Government, as far as 
Polish ships or Polish seamen oF the Gdynia-Ameryka Linie with its 
headquarters in London, are concerned, there is no time when any 
authority over those was CvCT exercised by the new government. On 
the contrary, right up to midnight on July 5, the only government which 
this country recognised and the only government which in fact had any 
control over ships and shipping, and the seamen with whom we are 
concerned, was the old government which came from Warsaw to Angers 
and to London. 


I was told that the certificate which was given to me in this case 
is in an unusual form. J do not think it is the practice with regard 
to certificates of this kind hitherto to sct the precise date and hour at 
which the new government is recognised. Be that so or not, I think 
‘tis unusual. I think it was said it is unique to set the limits of 
recognition of two governments. ; 
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ee _ This certificate says that up to midnight on July 5/6, we, the 
Court of British Government, recognise the Warsaw-Angers-London Government 
Han as the government of Poland for the Polish people, and, in particula:, 
Jurisdiction. of course, the government of the ships, the seamen and the shippirg 


as company. As from that midnight we are recognising another gover- 
oO. . 

Transcript of ment. 

Proceedings 

on Appeal, . ; ; . : : : 
continued. If this be the new form, it seems to me, if I may say so with tie 


utmost respect, that it 1s a very commendable form, because I should 
have thought it settled the problem. It is quite true that the Secreta-y 

~ of State for Foreign Affairs, most properly and wisely no doubt, savs Wo 
at the end of his certificate that the question of any retroactive effect of 
this recognition is a matter to be decided by the courts. 


I should have thought and I so hold—there being no authority on 
this that I know at all—that where the government of this country in 
terms certifies that it recognises one government up to midnight on July 
5/6, and another government thereafter, the acts done by that govern- 
ment recognised up to midnight in this country while it was still 
recognised as the government, must be valid. Otherwise this certificite 
would seem to mean little or nothing. And I think if that is so, there 
can be no retroactive effect back, for example, to June 28 as is pleaced 20 
in this case. . 


I hope it will not seem to anyone in this case or to other courts 
that I am dealing with this very important question rather summarily. 
I am not, but I say so far as I_ know and so far as counsel know, thre 
is no authority on it at all. We all understand how recognition nor- 
mally dates back to the time when the government is the de facto 
government; but this is something quite different and I say with great 
respect that I should have thought it was really very clear that if ihe 
Foreign Secretary’s certificate, on which alone I have to decide, s1ys 
in terms, ‘We recognise one government up to such a time and anotrer 30 
after it,’ it means what it says. 


T think it can have in this country no retroactive effect at all, and 
therefore on July 38, Mr. Kwapinski was still the Minister of Indus:ry, 
Shipping and Commerce in a legally recognised government, and th-re- 
fore could exercise whitever powers he had in that capacity.”’ 


Mr. Justice Finnemore was not evading the fact that the Secretary of Stute, 
in his certificate, stated that the question of retroactivity is one for the coprts. 
What he did say is this: upon the terms of this certificate, which is the sole 4 
evidence upon which he could decide, and is always the sole evidence as your a. 
Lordships know, there is no question whatsoever that there was no retroactivity 40 e 
at all in this case. And your Joordships will see that when this case weni to 
the Court of Appeal, Lord Justice Cohen took the same view. He also, of 
course, having regard, bearing in mind that statement in the third paragraph 
of the certificate to the effect that the Secretary of State is advised that the 
question of retroactivity was one for the courts. 
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Gould J.: The certificate here refers to the Court's decision in the light of pune 


‘ ‘i eae Supreme 
the answers and of ‘‘evidence before it. (ourt of 
J Hong Kony 
; : F fe a ey _lgpellate 
D’Almada: “That is the view of the Secretary of State, my Lords. Yes, Jurisdiction 
I will submit the true position is this, you have to decide upon the certificate 4, 
P . “ - . . oO. . - 
alone. In the ordinary course, that is so. If you bring in the evidence here, Transcript 0 
that does not alter the position one whit in any event because, what have you ee 
. . - o pei 
got here? You have got a statement by way of questions and answers, it said po ainved | 
recognition took place on midnight 5 /6th January, 1950, and exactly the same 
circumstances as in the case of the Warsaw and the Lublin Government. And, 
if your Lordships were to look round and consider whatever evidence there is 
on this particular point, it adds nothing to it my Lords, for these reasons. 


Court interposes: The reference to “evidence before it’’ probably relates to 
the dates of de facto recognition of the various areas. 


D’Almada: Yes, on that point I agree. If there is any question of retroactive 
effect of recognition, that can only date back in regard to the province taken 
when that province came under the effective control of (indistinct) and so on. 
But, insofar as any question of recognition is concerned, you are, by the very 
nature of things, limited to the certificate, no more. Mr. J ustice Finnemore 
held in that case that there was a contract and that the shipping line expressed 
was liable to pay these sums of three months wages to the seamen who were 
plaintiffs in the action on the grounds that at the date when that contract was 
made between the Minister, who had power so to do, and the Union on the 
other hand, on behalf of the seamen, that minister was a minister of a de jure 
Government; and that no question of retroactivity could affect the contract. 
The case went to appeal and was argued very fully there and was the subject 
of considered judgments by a court composed of Lord Justices Cohen, Denning 
and Bucknill. There is one portion of the headnote in that report, (1951) 
1 K.B. p.162. You will see there, my Lords, after the facts were set out; 


‘‘ Held, that the principle that there could not be more than one govern-. 
ment of a foreign State recognised by the British Government at the 
same time, truly stated, was that there could not be recognition of more 
than one such government at the same time in respect of the same ter- 
ritory. Comity seemed to be satisfied by a recognition of the validity 
of the acts done by the new Polish Government during the period from 
June 28, 1945, to midnight on July 5-6, 1945, only in territory under 
its de facto control, and convenience required that the validity of acts 
done in England by the old Polish Government during that period should 
not be questioned.’’ 


Now, with respect my Lords, if you examine that case, that principle is not 
limited to acts done in England. It so happened that in this particular case, 
the Warsaw Government was functioning in London wherefore of course the 
decision was based upon those facts. But there is nothing in principle or 
otherwise which would make the decision any different if in fact, as in this 
Court, they were acts done by a Government recognised de jure whether those 
acts were done in British territory or elsewhere; and where, my Lords, you have 
also in this case the fact that the property in question was, and still is, within 


our jurisdiction. My Lords, in connection with this case, I will deal first with 
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— the question of retroactivity and place before your Lordships the views of the 

Court of three members of the Court of Appeal on that point. Lord Justice Colien, my 

Hony Kong Lords, held that in fact that the matter was concluded by the Certificate. 

jonetiction, Your Lordships will kindly turn to p.173 of the Law Report. You will see 
Noa, EY. Lords, right at the very beginning of Lord Justice Cohen’s judgment, Mr 

‘Transcript of Pritt, put in the forefront of bis argument in the case on bebalf of the appellants 

Proceedings that is, the Gydnia-Ameryka [inie; 

on Appeal, : : 

continued, 

‘Mr. Pritt put in the forefront of his argument the point that in English 
law recognition by His Majesty's Government of a foreign governmen. 
de jure or de facto, has retroactive effect. Before I consider the validity 
of this point [ must promise that, although, as the certificate itsel! 


points out, in para. 3, the question whether and to what extent recogm- 
tion of a foreign government is retroactive is a matter of law for decision 
by this court, the facts as to the extent of recognition of the old and 
‘the new governments are decisively settled by the certificate of th- 
Secretary of State. Paragraph 1 is the material part of that certificat. 
for this purpose. It seems to mic, as it did to the Judge, that where the 
Secretary of State certifies that His Majesty's Government recognises 
one government up to midnight on a specified day and another govern- 
ment thereafter, the position is the same as if a Secretary of State were 
to certify, for example, that His Majesty's Government recognised the 
government of one absolute monarch up to the moment of his death and 
the government of his son and heir thereafter. There would then be no 
question of retroactive effect: one government would be and could te 
recognised as the successor of the other. $o here it seems to me thet 
the Secretary of State is in effect saying that the new Polish Goverti- 
ment is recognised as from midnight on July 5-6, as the legitima‘e 
successor of the old Polish Government. In these circumstances, it 
seems to me that the acts of the old Polish Government prior to mid- 
night on July 5-6, are valid and binding on the new Polish Government 
at any rate unless and until the new Polish Government rescinds or 
repudiates them, an event which it is common ground between the partics 
has not occurred so far as any act relevant to the present case is con- 
cerned.”’ 


So you see, my Lords, fully alive to the fact that it was a matter for the decision 
of the Courts, Lord Justice Cohen nevertheless said ‘‘Upon the statement 
contained in the certificate, there is no question whatsoever of any retroactive 
effect.. I say the matter is such’’ sharing the view held in the Court belcw 
of Mr: Justice Finnemore. Oh, my Lords, once on that point, this matter 
goes further with the judgment of Lord Justice Cohen because he gocs on to 
deal with the position if, in fact, there were any question of retroactivity. 
He says: 


‘Ag T have reached this conclusion, it is not strictly necessary for me 
to consider what the position would be if the recognition by His Majest:’s 
Government of the new Polish Government were to have some retro- 

active effect. But, as the matter was fully argued, I ought to say that, 
even on this ‘basis I would doubt whether Mr. Pritt was entitled to 
succeed.. He argued that recognition not only validated all acts of the 
new Polish Government done during what he conveniently called the 
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twilight period (that is, the period between the date on which that /» (he 
‘Government attained power and the date of recognition by His Majesty’s Unuee of | 
Government) but also invalidated all acts, whether executive or legisla- “ony Kon. | 
tive, done during the twilight period by the old Polish Government. pared | 
He admitted that there was no reported case that went this length, but 
he said that the principle laid down by this court in Aksionairnoye Peanaéripsid 
Obschestovo A.M. Luther v. James Sagor & Co., and approved by the Peneediag: 

House of Lords in Lazard Bros, & Co. v. Midland Bank, Ltd! was % Pe 


: j : 5 continued, 
sufficiently far-reaching to entitle him to succeed. 


The question at issue was whether or not the Industrial Bank, a Russian 
company, was an existing company or had been duly dissolved under 
Russian law. Lord Wright said: ‘The Industrial Bank was a cor- 
poration established by an Act of the Tsar; but the governing authority 
in Russia, as recognised in the English Courts, is now and has been since | 
October, 1917, the Soviet State. Soviet law is accordingly the govern- 
ing law from the same date in virtue of the recognition de facto in 1921 
and de jure in 1924 by this country of the Soviet State as the sovereign | 
power in Russia. The effect of such recognition is retroactive and dates | 
20 back to the original establishment of Soviet rule which was in the 1917 
October revolution, as was held by the Court of Appeal in Aksionairnoye 
Obschestovo A.M. Luther v. James Sagor & Co.’ In that case, how- 
ever, the question at issue was the validity of acts done by the foreign | 
government in territory indisputably under its de facto control, and L 
think that the ambit of the decision was correctly stated by Bennett J., 
in Haille Selassie v. Cable & Wireless, Ltd., where he said, that 
Aksionairnoye Obschestovo A.M. Luther v. James Sagor & Co, had 
_ reference exclusively to the acts of a de facto government and a de jure 
government both recognised as such by His Majesty's Government and 
30 both claiming to have jurisdiction in the same area with reference to 
persons and property in that arca.”’ 


| 

| 

| 
10 That principle is concisely stated by Lord Wright in the latter case. | | 


So, Lord Justice Cohen says ‘‘Even though I may be wrong in coming to the 
conclusion that on the certificate there is no question about it that there is no 
retroactive recognition, still, if being so wrong, there is retroactivity. That 
doesn’t affect the case because the principle of retroactivity applies only within 
the arca under the effective control of the de facto government.’’ As I was 
going on to say, my Lords, a different view was taken by Lord Justice Denning 
as to the conclusiveness of the certificate. And, if your Lordships will kindly 
turn to p.180 of the judgment, at the paragraph beginning ‘“‘This all shows’, 
40 I don’t think your Lordships will bother about the first sentence or two, it goes 
on to say later, after referring to the position of the old Government, the War- | | 
saw Government; 


‘* The time came later—namely, at midnight on July 5-6, 1945—when 
we ceased to recognise that government, but 1 cannot believe that the 
de-recognition, if I may so describe it, had any retroactive effect in 

_ respect of acts done here. It could not render invalid acts which we had ~ 
previously sanctioned as valid; nor could it take away rights and obliga- 
tions which had accrued only because we had permitted them to accrue. 
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This brings me to the next question: what was the legal effeci of 
our recognition of the Polish Provisional Government of National Unity 
which was formed in Lublin on June 28, 1945? We recognised i: as 
the Government of Poland as from midnight on July 5-6, 1945. To 
what extent did our recognition operate retroactively to June 28, 1945? 
I do not think that the certificate of the Foreign Secretary is conclusive 
on this point, because para. 3 expressly and correctly stated that the 
retroactive effect of recognition was a question of law for the courts. 
The matter must, therefore, be considered on principle.’’ 


And, on principle, he goes on to consider it. 


‘In the ordinary way of course, our courts do give retroactive effec: to 
the recognition of a government, in that we recognise the acts of that 
government within its proper sphere to have been lawful, not merely 
from the time of recognition, but antecedently, from the time that. it 
was an effective government. Thus, if it has already made decrees trzns- 
ferring to itself goods and chattels within its territory and sold then: to 
British buyers, our courts will recognise the transfer as valid (Then he 
quotes the case of Luther v. Sagor). If it has already passed legisla- 


tion dissolving companies incorporated within its territory, our courts 


will hold the companies to be non-existent as well here as there.’’ 


That, of course, of itself is a question of corporate home, my Lords, its domicile 
or siege local of an incorporated entity, as in the case of the Banco de Bilbao, 
which I don’t think I need trouble your Lordships herewith because we are 
not dealing with any such entity in this case. He goes on to say: 


“The reason for this retroactivity is that, just as we recognise the decrees 
of the government subsequent to recognition to have been lawful, so ilso 
we must recognise the prior decrees to be lawful, unless, indeed, we are 
to say that the government must re-enact those prior decrees all over 
again before they can have any validity in our eyes. That would be a 
work of supererogation and humiliation to which that government might 
reasonably object, and it would be inconsistent with the sovereignty 
which is involved in recognition. 


The retroactive effect must, however, be confined to acts of ihe 
government within its proper sphere, that is to say, acts with regarc to 
persons and property in the territory over which it exercised effective 
control: Banco de Bilbao v. Sancha, (1938) 2 K.B. 176; or acts with 
regard to ships which are registered there and whose masters attorn to 
it: Government of the Republic of Spain v. 8.8. ‘‘Arantzazu Mend’, 
(1939) A.C. 256. Just as the new government only gains its right to 
recognition by its effective control, so also the extent of the retroacti ity 
is limited to the area of its effective control.” 


So, the view the Lord Justice Denning took, my Lords, was this, that the 
matter was not concluded by the certificate. Hxamining the certificate, his 
answer was, there was retroactivity or there would be retroactive recognition 
but it didn’t affect the case because it is dealing with property outside the area 


in the effective control of the Lublin Government. Lord Justice Bucknill- 


in a very short judgment at p.184 says this: 
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‘On either view of the effect of the certificate of recognition signed by J” te | 
the British Foreign Secretary, the acts of the old Polish Government Cohrt of 
in England from June 28 to midnight July 5-6, 1945, were valid and “eng Kon, 
binding, at any rate unless and until the new Polish Government sunsdictio «. 


rescinded er repudiated them.” 


No. 44, 
Transcript» 
You have therefore this position, my liords, that of the four judges who dealt Proceeding 
with this matter, one, a Judge of First instance and a Lord Justice of Appeal, 2" APPe3! 

came to the conclusion that, as the certificate stood, there was no question but ; 
that it was for the Courts to decide whether or not there was retroactive cffect [ 
10 in the recognition. But, they said, by reason of the terms of the certificate, 
clearly there was no recognition. Lord Justice Denning took the opposite view 
and Lord Justice Bucknill reserves an open mind on the question. I submit, 
my Lords, that applying those various Judgments to the answers given in our 
case, that, if any question of retroactivity comes into the picture at all, this 
Court should find that, of the answers given, there is no question of any 
retroactivity here—retroactive recognition—and your Lordships will bear in 
mind, of course, my subsidiary argument. But, even assuming you do find 
against me that there was a retroactive recognition, that is still subject to the 
law of successor governments being bound by the same obligations; and the 
20 fact that, impleading being out of the way, in fact, in this Order-in-Council, 
there is no question of your Lordships being trammelled in any way in coming 
to the conclusion that those persons who were purported to hold the planes for 
and on behalf of the Central People’s Government were doing so wrongfully. a 
There was in fact, my Lords, no possession in the Central People’s Govern- 
ment. Once you get impleading out of the way, the possession was that of 
certain individuals who said: ‘‘We are holding on behalf of the Central People’s 
Government.’’ Your Lordships examining into the quality of that holding will 
say that holding is right in the teeth of certain injunctions. That holding 
was unlawful and therefore cannot avail. ali 


30 (Court Adjourns to 10 a.m. to-morrow). 
10 a.m. Court resumes. Appearances as before. 


Gould J.: Mr. D’Almada, there has been made available to you this morning 
copies of the subsidiary question and answer which I trust you have had sufficient 
time to consider? If it makes any difference to your argument no doubt you 
will deal with it. 


D’Almada: It doesn’t, my Lords. Towards the close of yesterday afternoon’s 
hearing, I was arguing that by reason of the questions and answers which we 
then knew of, your position was no different from that found by Mr. Justice 
Finnemore and Lord Justice Cohen in the Boguslawski case and that, therefore, 
40 your Lordships should find that in fact there was no retroactivity at all in 
this case. But I went on to say, your Lordships recall it, that if you do 
so find, nonetheless that must be applicable only within such territories as it 
were within the effective control. Now, this question and answer seems to 
put an end to the argument that there was no question of retroactivity by rea- 
son of the answers given so that I rely on the second limb of my argument, 
that is to say, even though the recognition did have a retroactive effect, it did 
not affect property within the jurisdiction of this Court. In fact, it was 


| 
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limited to areas over which the Central People’s Government had effective 
control. 


Gould J.: 1 think it seems obvious that that should be incorporated in the 
record? 


D’Almada: Unquestionably my Lords. [ agrec, with respect. 
Gould J.: Yes, thank you. Yes, will you continue Mr, D’Almada? 


D’Almada: As it pleases your Lordships. | Towards the close of yesterd.ty’s 
hearing, my Lords, I was dealing with the judgments of the Lord Justice in 
the Court of Appeal in the Boguslawski case and, in particular, with this 
question of retroactivity. 1 was going on to refer to a passage in the judgment 
of Lord Justice Denning upon this point which is, I submit, pertinent and 
although, as I say, the argument is now not open to me that there wa: no 
question of retroactivity, this part of his judgment is on the other aspeci of 
the case, or the other limb of the argument, and I ask your Lordships’ attention 
to it. You will find, my Lords, beginning about the middle of p.180 of the 
Law Report of this case this statement by the Lord Justice. If 1 have already 
referred to it, I beg your Lordships’ pardon for going over it again but it won't 
take me very long to deal with the point. He talks about this special recpgni- 
tion of the Polish Government in London and goes on to say in the third 
sentence about two-thirds of the way down p.180 ( (1951) 1 Law Reports, 
King’s Bench Division): 


“The time came later—namely, at midnight on July 5-6, 1945—when 
we ceased to recognise that government, but I cannot believe that the 
de-recognition, if [ may so describe it, had any retroactive effect, in 
respect of acts done here. It could not render invalid acts which we 
had previously sanctioned as valid; nor could it’ take away rights and 
obligations which had accrued only because we had permitted them to 
accrue.” 


My Lords, pausing there for a moment, may I say that, of course, this dorsn’t 


enunciate any new principle. It is in keeping with Luther and Sagor, my °} 


Lords, which was referred to also by Lord Justice Cohen in his judgment, and 
in keeping with Mr. Justice Finnemore’s view as well as the view expressed 
in numerous text-books on international law, as well as a number of cases 
following Luther and Sagor. And I submit, my Lords, that the fact the 
Polish Government, the Warsaw Government in this particular case, was 
established in London makes no difference whatsoever to the principle. Be- 
cause, in our case, the Nationalist Government continued to be recognised as 
the de jure Government until the 6th January, 1950, and, if a distinction is 
sought to be drawn on the basis that there was a very special recognition 1 the 
ease of the Warsaw Government, then the answer must be this, my Lords, 
that the continued recognition of the de jure Government in our case is a 
meaningless fiction. I submit that that continued de jure recognition meant 
this, that all the attributes and all the rights of sovereignty continucd te 
attach to the Nationalist Government until de-recognition and that de-recogni- 
tion did not affect acts or transactions done previously to it. Lord Justice 
Denning’s view is further expressed, if you will look at the bottom of p 181, 
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and continued on on page 182. After examining Luther and Sagor and Banco apeee 
de Bilbao and other cases, he says this in the paragraph beginning at the Court o/ 
end of p.181: Hong Kong 
Appellate 


Jurisdiction. 


‘The result of all this discussion is therefore that, in the eyes of our 
courts, right up to midnight of July 5-6, 1945, the Polish Government Teateorpe of 
in London had full right and title to exercise governmental functions Proceedings 
in respect of the men and ships of Poland who were here or had their ° AbPe@) 
home ports here; and as from that same midnight they ceased to have : 
any such right or title, and the same became vested in the new Polish 
Government in Warsaw. There was, in short, at midnight a transfer 
by operation of law of all governmenta] functions and property from 
one government to the other. So far as our courts are concerned, it 
was nothing more than a case of an old government going out of office 
and a new government taking over. At such a time feclings may run : 
high. The old government may be fearful of what the new Government 
may do. The new government may cast suspicious eyes on what the 
old has done. But none of these things concerns these courts. In the 
eye of the law, it. was simply a case of one government succeeding to 
another by operation of law. Upon such a succession it is obviously 
‘desirable that there should be continuity in the administration of the 
affairs of State, and the law will make every presumption in favour of 
it. Decrees which were passed by the old government will remain 
effective except in so far as the new government decides to repeal them. 

Rights and obligations which have become vested under the old govern- 
ment will remain intact unless the new government passes a decree 
divesting them, if it can lawfully do so.”’ 


The proposition is a perfectly simple one of course, my Lords. It doesn’t 
matter whether the new Government succeeds by revolution or constitutionally 


or otherwise. From the point of view of our law, it is clearly a case of succes- 


30 


40 


sion, the new Government taking over from tlie old, and the legal consequences 
are as dealt with by Lord Justice Denning at p.192. I pass now, my Lords, 
to consider once more this question of the principle of convenience as illustrated 
in the Republic of Peru and Dreyfus case and your Lordships will recall that 
yesterday I told you that one of the leading cases upon the subject was Guaranty 
Trust against the United States Government, an American case reported in 
the United States Reports, Volume 304 at p.126. As this case is referred to 
with approval in, as I have already told your Lordships, numerous textbooks 
as well as in some cases including the Boguslawski ease, the reference in that 
case to the Guaranty Trust 1 shall give your Lordships in a moment. I 
propose to read to your Lordships, from the judgment of Mr. Justice Stone in 
this case, the relevant passage upon this point. There are other points in 
what is called the Opinion of the Courts according to the Amcrican system, 
my Lords, which do not fall to be considered in this case. I am reading from 
p-140 and p.141 of the Report. Mr. Justice Stone says this: 


‘* The Government argues that recognition of the Soviet Government, an 
action which for many purposes validated here that government’s pre- 
vious acts within its territory (and then he refers to a number of cases) 
operates to set at naught all the legal consequences of the prior 
recognition by the United States of the Provisional Government and its 
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representatives, as though such recognition had never been accorded 
This is tantamount to saying that the judgments in suits maintiuined 
here by the diplomatic representatives of the Provisional Government, 
valid when rendered, became invalid upon recognition of the Soviet 
Government. The argument thus ignores the distinction betwee the 
effect of our recognition of a foreign government with respect to its acts 
within its own territory prior to recognition, and the effect upon pre vious 
transactions consummated here between its predecessor and our own 
nationals. The one operates only to validate to a limited extent acts 
of a de facto government which by virtue of the recognition, has be- 
come a government de jure. But it does not follow that recognition 
renders of no effect transactions here with a prior recognised ge vern- 
ment in conformity to the declared policy of our own Government. Th» 
very purpose of the recognition by our Government is that our nat-onals 
may be conclusively advised with what government they may safely 
carry on business transactions and who its representatives are. If those 
transactions, valid when entered into, were to be disregarded after the 
later recognition of a successor government, recognition would be but 
an idle ceremony, yielding none of the advantages of established diple- 


matic relations in enabling business transactions to proceed, and afford- 


ing no protection to our own nationals in carrying them on. 


So far as we are advised no court has sanctioned such a doctrine. 
The notion that the judgment in suits maintained by the representative 
of the Provisional Government would not be conclusive upon all succes: 
sor governments, was considered and rejected in Russian Government v. 
Lehigh Valley R. Co., supra. An application for writ of prohsbition 
was denied by this Court. 265 U.S. 573. We conclude that the 
recognition of the Soviet Government left unaffected those legal conse- 
quences of the previous recognition of the Provisiona] Government and 
its representatives, which attached to action taken here prior to the later 
recognition.’’ 


My Lords, there is no reason, in principle or otherwise, to suggest that that 
statement of the law is applicable only in regard to American citizens .n the 
United States and that, correspondingly therefore, it should be applicabic in a 
British Court only in respect of British subjects. Indeed, the very use of that 
case made by Lord Justice Cohen and Mr. Justice Finnemore in the Bogus: 
lawski case shows that the principle is applicable, broadly speaking my \ords, 
and without such limitations at all because, in this case, they were dealing 
with contracts between the Polish Government and Polish Nationals. if your 


Lordships will kindly look again at the Boguslawski case, you wi | find 


( (1951) 1 K.B.) at p.171 of the judgment of Lord Justice Cohen his reference 
to this case. He says beginning at the top of that page: 


‘‘ Though it may be said that there is no reported case which «decides 
precisely the proposition for which the defendants contend, that con- 
tention follows in logic from the observations of the judges in the cases 
above cited.’’ 


I beg your pardon, my Lords, that is in the course of the argument of Mr. 


Pritt and your Lordships will note the interjection by Lord Justice Cohen. 
He says this: 
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‘Tf during the period from June 28 to July 5-6 midnight, an Enghsh- 7 ee 
man paid in England a debt duc to the Polish State to the proper Court af : 
officer of the London Polish Goverument and obtained from him a proper dong fost yi 

discharge, would not an action against the Englishman in the English Faniedtet a, 1 il 


courts at the instance of the new Polish Government for the debt fail?” mt 


Mr. Pritt’s answer is: ‘Yranscript sf 
«6 : . ; : Proceeding: 
That might be so, but that case is not analogous to the present, since on Appeal. 


the plaintiffs here are Polish nationals serving on Polish ships, that is, “™""** me 
on Polish territory, and the transaction in question was not completed. 
The issue is whether an executory contract or, on another view, an offer 
not accepted by midnight July 5-6, remained in force after the recogni- 
tion by the British Government of the new Polish Government. In 
Guaranty Trust Co. v. United States, on which the plaintiffs rely, the ame 
court was concerned with a completed transaction.’’ ‘ 1] 


That, your Lordships see, is the way in which Mr. Pritt sought to distinguish 
the case. Your Lordships will see that, despite the attempts by Mr. Pritt 1} 
to distinguish his case from the Guaranty Trust, Lord Justice Cohen would 
have none of it. But, before coming on to his judgment on the point, may OW 
I give your Lordships the argument adduced by Mr, Linton Thorp on behalf 
of the plaintiffs. He, in turn, refers to the Guaranty Trust case at 6.172 when 
he says: 


‘‘ Guaranty Trust Co. v. United States is an authority for the proposition 
that retroactivity will not operate to invalidate acts by a duly recognised 
government. ‘There is no basis in principle for drawing a distinction 
between acts which confer rights on the nationals of the recognising 
country and acts which confer rights on other nationals. Nor is there 
any reason to distinguish between acts which confer rights in future, 
e.g., executory contracts and acts which are completed, e.g., executed 
contracts. The only question is whether the act, whatever its nature, 
was at the time a valid act.” 


And, dealing with that aspect of the case, my Lords, Lord Justice Cohen has 
this to say, beginning at p.175 of his judgment. At the top of the page, my 
“Lords: 


‘‘TIn the present case I am concerned not with the validity of acts done 
in Poland by a Polish Government, but with acts done in England by 
the old Polish Government which are alleged to have given rise to a 
contract between the defendants and persons all of whom were outside 
Poland. Mr. Pritt, as I have said, claimed that the retroactive prin- 
ciple still applied, but he found himself obliged to admit that there must 
be a limit to its application. Thus he conceded that if, during the ! 
twilight period, an Englishman paid in England a debt due to the Ta 
Polish State to the proper officer of the old Polish Government and 
obtained ‘a discharge from him, an action in the English courts at the 
instance of the new Polish Government to recover that debt must in- 
evitably fail. He said, however, that the present case was not analogous 
because the plaintiffs were Polish Nationals, and the questions at issue 
were not the validity of a completed transaction, but whether an 
executory contract, or, on one view, an offer which had not yet resulted 
in a contract, remained in force after the recognition of the new Polish 
Government." 
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And this is how he deals with the argument, my Lords. He dismissesit. He 
says: 


“T do not think that cither of these suggested distinctions affects the 
matter, The English Sovercign affords -his protection not only to 
British subjects but to foreigners for the time being in England. M.. 
Pritt admitted that no distinction could be made between British sub- 
jects and alien friends in England, but he said that we were dealing 
here with Polish subjects on Polish ships and, therefore, notionally cn 
Polish territory. It seems to me, however, that the nationality of the 
plaintiffs and the ships is irrelevant, since the alleged contract of July 4, 
if made, was made in England, or if the matter rests on the telegram, 
then the offer was made from England and, having regard to its natur:, 
acceptance by leaving the ship could only take place outside Poland.”’ 


No particular point was made of the fact, as your Lordships sec, of the contract 
having been made in England, the only point of importance, of course, being 
this, that it was a contract made outside the area over which the de facto 
government had any effective control. That was really what was meant by 
Tord Justice Cohen and, of course, stated in those words because he was dealing 


with the facts of that particular case. And, my Lords, outside the territory 
9 


over which the de facto Government had effective control. 


Gould J.: Doesn’t he seem to be going even further than that? The sub- 
mission was that Polish ships were Polish territory, Lord Justice Cohen seems 
to be saying that the contract was made not on Polish territory because the 
offer was in England and the acceptance must have been outside Polish territcry 
because it was only by leaving the ships...... 


D’ Almada: Yes, my Lords, he goes even further, as your Lordships say. L 
respectfully agree. He then goes on to deal with what he calls the second 
distinction drawn by Mr. Pritt. That is, the fact that the contract was not 
a completed transaction. He said: 


‘The second distinction presents more difficulty, but ] derive great ¢ 


assistance from the judgment of Stone C.J, in the Supreme Court of «be 
United States in Guaranty Trust Co. v. United States, where the ques- 
tion at issue was whether a debt admitted to have been at one time «due 
from the Guaranty ‘rust Company to the Provisional Government of 
Russia (hereinafter referred to as ‘the Kerensky Government’) was 
statute-barred at the date of issue of the writ. The answer to this 
question depended on whether a notice given by the Guaranty Trust 
Company to the representative of the Kerensky Government that, for 
reasons stated, the company repudiated all liability for the alleged debt, 
was effective to set the statute running against the. Sovict Government 
and in favour of the Guaranty ‘Trust Company. © The Supreme Court 
held that it was effective.” 


And then my. Lords, he refers to that part of the judgment of Chief Justice 
Stone which I have given your Lordships from the Guaranty Trust case nd 
then he says (at the bottom of p.176): 
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“That decision is not, of course, binding on us, but I respectfully agree /n he 
with every word that the Chief Justice said. J may add that, as tae 
Tinnemore J. pointed out, in the present case a contrary conclusion Hong Kong 
would be particularly unfortunate, since the certificate of the Secretary atc araan 
of State says not only that as from midnight on duly 5-6, His Majesty’s —- | 
Government recognised the new Polish’ Government, but also that UP ee 
to midnight His Majesty's Government recognised the old Polish Govern- Penese linge i 
ment. on Appeal, ‘on 

contine ed, an 
Mr. Pritt pointed out that, in the United States case cited, the 4 | 
10 court was concerned with a completed transaction. I cannot, however. |! 
think that a different principle applies where the contract is executory. 1 | 
In either case the other party to the transaction has acquired a vested | 
right. A fortiori must this be the case where, as here, if there is a 
contract, that contract was made not by the government on its own 
behalf, but as agent for a third party, the defendants.’’ 


He goes on my Lords to deal further with the argument of Mr. Pritt in the 
third paragraph beginning on p.177. He says, 


‘Mr, Pritt objected that this conclusion involved the infraction of a | 
well-established principle of international law which formed part of the | 
20 municipal law of this country. That principle is that there cannot be | 
more than one government of a foreign State recognised at the same | 
time. I accept the principle, but I do not agree that a decision in 
favour of the Plaintiffs will infringe it. The principle truly stated is 
that there cannot be two governments recognised in respect of the same | 
territory at the same time, but a recognition of the validity of the acts | 
done by the old government, during the twilight period, outside the area | 
under the de facto control of the new government does not, in my 
opinion, involve the recognition of two governments at the same time 
in respect of the same area.”’ 


30 He then deals my Lords with the point which I gave to your Lordships quite 
early on in the headnote of the case, that is, with regard to exigencies of the 
comity of nations and the requirements of convenience: 


‘‘ Comity seems to us to be satisfied by a recognition of the validity of 
the acts done by the new Polish Government during the twilight period 
in territory under its de facto control, and convenience requires that 
the validity of acts done in England by the old Polish Government 
during the same period should not be questioned.’ 


Again I remind your Lordships that the fact of the Warsaw Government being 
in England at the time does not affect the principle in any way whatsoever. 
40 My Lords, I pass now to an examination of that passage in the judgment of 
Lord Justice Denning in which he goes into the question of a possible mala 
fide or alien or improper purpose of the act of Mr. Kwapinsky in that particu- 
lar case. He concludes, my Lords, on the issue of fact of an examination of 
the evidence that there is no question whatsoever of any mala fides on the part 
of Mr. Kwapinsky. ‘You will find that dealt with at p.182 and p.183 of the 
report and I submit, my Lords, that, on this aspect of the case, it is of 
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suite, cardinal importance that your Lordships bear in mind the principle set out 
Court of by Lord Halsbury in Quinn v. Leatham, that is to say, that a judgm-nt is 
Pe cee only authority for the particular facts of the case which it decides. Fromm 


Jurisdiction, that point of view, I ask your Lordships to go back with me a little to p.178 
of the report and see what the particular facts were. Your Lordships will 
Tense of Fecall that in the judgment of the learned Trial J udge in this case, he said, 
Proceedings well, it should have been obvious to the Nationalist Government that -le-re- 
he cognition would soon take place and, on that, he hinges to a great extent his 
"argument, his finding, that the act of selling these planes to the partnership 
was an act inimical to and hostile to the Chinese people and the Central 
People’s Government. 1 have already made my point that there is nothing 
upon which the learned Chief Justice could find’ that it should have been so 
obvious to the Nationalist Government that within a short time they would be 
de-recognised. But the importance of the judgment of Lord Justice Denning: 
upon this point, and which I say really had a most important bearing on the 
examination of the question mala fide or otherwise is this, that the Wz:rsaw | 
Government knew as a fact that its recognition would soon cease, you sce ai 
the very beginning of Lord Justice Denning’s judgment he says this (at p. '78) 


() 


“ At the beginning of July, 1945, the officers and crews of the Folist: 
merchant navy were in a quandary: the ships on which they, were serving ‘) 
were not only Polish ships, flying the Polish flag, but they were also 
for all practical purposes owned and controlled by the Polish Governrient. 
That government, for instance, owned 984 per cent. of the shares of the 
Gdynia-Ameryka Linie. All through the war the British Governinent 
had recognised the Polish Government which had its headquarters in 
London as being the government of Poland; but the end of that govern- 
ment was in sight. The British Government, in pursuance of an 
international agreement made in Yalta in the Crimean, had announced 
that it would soon recognise the new Polish Government which had been ; | 
set up in Warsaw and that it would no longer recognise the old London : aed 

Government. Many of the men thought that this foreboded ill.’’ and | 


Sete 
eat 


so On. 


Your Lordships will kindly note that there was no question whatsoever of a 
speculation or reasonable probability in the case of the Warsaw Government’s 
fate that had been announced quite clearly by His Majesty’s Government and 
they knew, it is a foregone conclusion, that within a matter of days they were 
going to be snuffed out, my Lords, because this was a government existin.» by 4 
courtesy of His Majesty’s Government in London. ‘ It was not a question of 
this Government being in a position similar to that of the Nationalist 
Government at any material time, a position to maintain and continue the 40) 
struggle and to attempt to fight. back which is the inherent right of any 
recognised de jure Government. It was with that in mind, I submit, that 
Lord Justice Denning examined the question of bona fides and mala fides and 
another distinction, between that case and the case your Lordships are now 
considering, I might as well make now although it isn’t particularly relevant 

to this point but is generally relevant that, whereas you are dealing here with 

a case of an agreement between the Chinese Nationalist Government and 
American nationals, the Court of Appeal in Boguslawski’s case was dealing 
with a contract between the Polish Government and their own nationals. 
There was no question of the Warsaw Government, your Lordships see, having 6U 
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any territory within its control, it had been completely ousted in consequence J” the 
. Supreme 


of the European war and there was no further question of that old government Court of 


being able, in the circumstances, to fight back. Indeed, it would have placed, Hong Kony 


Appellate 


I submit, His Majesty’s Government in a very awkward position indeed if they Jurisdiction 


countenanced any such attempt on the part of the Warsaw Government which oe 
oO 


existed by its courtesy, whose existence had terminated by de-recognition Con- Transcript o 


temporancous with the de jure recognition of the new, the Lublin Government, Proceedings 
The Warsaw Government, in other words my Lords, in the particular °* APpet 
circumstances of that case, could not be said to have that right to re-claim : 
their Governmental control which is recognised by Mr. Justice Glauson in the 

Bank of Egypt case. My Lords, it has been suggested that I should call it 

the London Government. I think the London Government perhaps is better 

but that Government is referred to indifferently right through the judgment 

as the London or the Warsaw Government, the new one being the Lublin 
Government. So long as you remember the new one is the Lublin Government, 

my Lords any other relation I apply to the old Government, Warsaw or Lon- 

don, means the same thing. 


Gould J.: Isn’t there some suggestion in the judgment about that government 
having control of the ships as notionally as part of the territory? 


D’Almada: Yes, my Lords. 


Gould J.: That is, I think, more particularly in Lord Justice Denning’s 
judgment. 


D’Almada: Your Lordship is suggesting that by reason of the fact that the 
de jure Government had control over the ships, the ships being notionally a 
part of Polish territory, that is, Polish territory under the control of the de 
jure government, therefore control is valid? I don’t think it gocs as far as 
that, with great respect. 


Gould J.: No, I am just querying what you say that there was no territory 
under the control. I am not sure what the effect is. 


D’Almada: Well, when I say territory, my Lords I use the word in the strict 
sense of the term, that is to say, no area of land because a state cannot exist, 
my Lords, without some land. That is quite clear and that may perhaps 
have some bearing on the point your Lordships made to me yesterday out of 
p.93 of Lauterpacht. I am coming to that'a little later, but when Lord Justice 
Denning talks about territory here, he means the notional idea that a ship is 
the territory of the particular state. My point, my Lords, on the question of 
fighting back is really this, they might have had handled the ships under 
their control, merchant ships, perhaps one or two armed ships. But the cir- 
cumstances are very different because no one could suggest for a moment that 
—it would be indeed a very far-fetched suggestion—this Government could 
function from a ship somewhere on the high seas and the basis of my 
distinction lies in that, in the peculiar circumstances of the Boguslawski case, 
there was no question of that Government being in a position to fight back, 
my Lords. I say that Government was extinguished by de-recognition whereas, 
of course, de-recognition in the case of the Nationalist Government did not by 
any means have that effect. So that, my Lords, for the purpose of this question 
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gn the of a propriety or otherwise of Mr. Kwapinsky’s acts, your Lordships wili see 
Court of that the words of Lord Justice Denning has to be looked at in regard tc the 
Hong Kong particular circumstances of the case in question. Here, as I have said. nore 
Julidietion, than once to your Lordships I’m afraid, the circumstances are entirely different 
as, unless you say that continued recognition, which in fact was the case here 
uevatpiot for some three or four weeks after the contract in question, the fact of con- 
Proceedings tinued recognition must be a meaningless fiction unless you recognise that 
on Appeal, while that Government was a de jure Government it had rights over the 
continued, : 5 é 
property under its control insofar as that property was outside the area or 
territory under the effective control of the de facto Government. My point 1% 
yesterday, my Lords, was this, that it isn’t open to the courts in circumstances 
such as prevail in the case now before your Lordships to enquire intc the 
propriety or otherwise of the acts of two rival governments in the circumstances 
of the case. Now I go further, my Lords, and say this. Assuming vour 
Lordships found that it 1s proper for you to make enquiry into this matter and 
make pronouncement upon it, which is in fact of course pronouncing upor: the 
merits of two rival factions in a foreign country more than one faction really 
because at the time when this transaction took place one of those adjec:ives 
to which I gave the appellation ‘faction’ was the de jure Government; at that 
time this Government had all the rights of a sovereign. But, my Lords, if 20 
your Lordships feel that it is within your province to pronounce upon such a 
matter, then I ask your Lordships to consider the evidence in the light oi the 
principles attaching to de jure recognition and I say, my Lords, that upor the 
evidence you cannot conclude as did the learned Trial Judge that those acts 
were mala fide, hostile, inimical—call it what you like—because they have to 
be looked at from the point of view of two rival governments; the Nationalist 
Government in pursuance of its legitimate aspirations of recovering govern- 
mental control doing those acts. I said yesterday that those acts were at ieast 
as consistent with the object, and a perfectly legitimate object, of raising funds 
for the purpose of maintaining the struggle plus the object achieved at the 30 : 
same time of putting these planes out of the hands of the Central People’s 
Government. J would now put it even higher than that, my Lords, I submit, 
and say that, having regard to the position of the de jure government, those 
acts are much more consistent with what I have first stated than with any 
question of mala fides or alien or improper purpose. ‘There remains, my 
Lords, that passage in Lauterpacht to which.my Lord the learned Presi-jient 
of this Court referred me yesterday, and I revert to it unless your Lordships 
think I dealt with it perhaps a little too casually in my remarks upon it ves- 
terday. I ask your Lordships to kindly turn to it. You will find it at p.93. 
Well, my Lords, while he (the usher) is fetching the book, may I go on to 41) 
another point to save a little time. My Lords, when I dealt with this point 
on which your Lordships questioned me yesterday, this cmanation. ‘hat 
term, my Lords, is implied to the CATC by Sir Walter Monckton when he 
addressed the Court in this case and your Lordships asked me what was the 
purpose of striving to show that in fact CATC was not a Government depart- 
ment. My answer, my Lords, is this, that it makes no odds whatsoever to 
this case whether in fact CATC was or was not a Government department but, 
whereas at the hearing of the receiver application and the appeal from the 
decision on that application, the case proceeded on the footing that CATC was 
a Government department. Further evidence became available in the course 5t) 
of the action, now the subject matter of appeal, and clearly from that evidence 
this entity was not a department of the Government of China. Wherefore, 


so 
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my Lords, we so placed the fact hefore the learned Trial Judge. You will gee 
find, my Lords, reference to this aspect of the case on the following Pages Cor rt of 
of the transcript if you want it—l don’t think your Lordships need trouble to Be 
turn to it at the moment—the emanation is dealt with at p.48 and p.49 of surisviction. 
the transcript and, at p.97, a specific question and answer dealing with it will 7 ~ 
be found. Your Lordships see just about the middle of p.97: fone 
; ; ; ; Proce -dings 
“Court: There is one point on the question of these old judgments of ¢7 Arpeal, 
the Full Court. I quote from the first three lines of the first paragraph °"""** 
of page 13 beginning ‘it is necessary to bear in mind...... * down to 


‘Republic of China.’ 


Court continues: “That apparently was an admission on the part of the 
plaintiff in a different suit, it is true, but is it any part of your case that 
they are public assets and CATC is a government department?”’ 


And Sir Walter Monckton in his answer says this:— 


‘“ No, my Lord, my case is, that the CATC, on the evidence, is not a 
public department but that its assets are the property of the government. 
Your Lordship has seen how it was put and, whether it. was put in a 
different form below, upon the evidence I must and do so—that it is not 
a public department but these were assets of the government.”’ 


Now, my Lords, it is interesting to note that, as I reminded your Lordships 
at the very outset of my argument yesterday, that my Lord the Chief Justice 
in his judgment says ‘‘It is agreed that this was a Government Department.’’ 
The second paragraph of his judgment, my Lords: 


“The Central Air Transport Corporation, it is agreed, is unincorporated 
and a department of the Government of China, inasmuch as from its 
organisation in 1942 it has been administered and controlled first as 
a department of the Ministry of Communications and now as a depart- 
ment of the Central People’s Government.”’ , 


My Lords, there wasn’t, so far from it being agreed, which is quite clear of 
course from the transcript of the arguments, there wasn’t even any evidence 
before the learned Trial Judge that this was a department of the Government 
of China. I ask your Lordships to look at the evidence on this point. You 
will find it in File B. beginning at p.3. That is the affidavit of Mr. Wong 
Kuang. Paragraphs 1 to 3 of that affidavit say this: 


“C.A.T.C. was at all material times a Government-owned enterprise 
carrying on business according to Chinese civil law and directed by the 
Minister of Communications through a Board of Governors. It was 
not a Department of Government in the true sense as for example, the 
Bureau of Posts and Telegraphs, or the Civil Acronautics Administra- 
tion. . 


C.A.T.C. was never incorporated but was under the control and 
direction of the Minister of Communications through the said Board. 
One of the two Vice Ministers in the Ministry of Communications was 
always Chairman of the said Board. There were no sharcholders of the 
C.A.T.C. and its assets were owned solely by my Government.”’ 
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in the - And if your Lordships will turn now to p.16 of the same File, I am going 
Supreme ‘ 


Court of to read you extracts from the affidavit of Mr. Tuanmoh and Mr. Kenneth 
Hong Kony Kang-Hou Fu both of whom made this affidavit as experts in Chinese law 
Jurisdiction, 1 am dealing with the legal status of CATC. You will find both at pages 1 


and 16 the position fully set out: 


No. 44, 
Transcript of . | 
aye i “* 3. As to the legal status of CATC. From the evidence before us we 
continued, say that:— 


(a) CATC was not a Corporation; : 


(b) It was not a Government Department in a strict sense but wa: 
a Government-owned enterprise. id 


As to proposition (a) :— 


(i) It has never been registered under the provisions of Chinese 
Companies Law or under any special legislation. 


(11) By reason of paragraph 1 it is not a separate juristic persom 
in Chinese law (see Articles 25 and 30 of the Civil Code anc 
Articles 1 and 14 of the Chinese Company Law set out here. 
under). 


(iii) It is directed and controlled by the Minister of Communication. 
through a Board of Governors. A corporate body in Chinese 
law is managed and controlled by a Board of Directors. Th 20 
characters used to designate Governors are (Chinese characters} 
whereas the characters used to designate Directors are (Chinest- 
characters) the latter character being invariably applied to 
Directors of bodies incorporated under Chinese law. 


(iv) It has no shareholders.’’ 


Then my Lords, they set out certain articles of Chinese Company Law and gc 
on to deal with proposition (b), that is to say, the proposition that it is not 
a Government department but only a Government-owned enterprise. They 
sav at the bottom of p.15:— 


““G) There is no provision of funds for CATC in the National Budget. 30 
Gi) It was run as a commercial enterprise without the status of a 
Government Department as stated by Wong Kuang in paragraph 1 of! 
his affirmation to be filed herein.’’ 


That is the paragraph to which I have already referred your Lordships. . ag 
““ ii) It was directed and controlled by the Minister of Communications ce 
through a Board of Governors of which one of the two Vice Ministers 


of Communications was always Chairman. afd 


' 
(iv) The Government was the sole owner of the assets. a 
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(v) An instance of a similar enterprise was the China Merchants anor | 
Steam Navigation Co. with which we are familiar as the result of our Court of 
professional experience. For many years this organisation was not in- 77n4 fioM ; 
corporated but run as a government-owned enterprise without the status Jurisdiction. i 
of a Government department but directed and controlled by the Minister 
of Communications. The ships and other assets of this organisation Manecriph bt 


belonged entirely to the Government. Proceedings 
on Appeal, 


continued. 


It is clear, therefore, that the legal status of CATC is unusual 

wherefore no express provisions in the Chinese Civil Code or Company 

10 Law can be found to deal with it. What is quite clear is that the assets 
thereof belonged solely to the Government who had full direction and 

control of the same and who possessed the powers of disposal of an 

absolute owner. In our opinion it carried on business as a carrier within 

the definition of that term contained in Article 622 of the Civil Code.”’ 


There, my Lords, is all the evidence before my Lord the learned Trial Judge 
and I submit, with great respect, there also was he wrong when he found not 
only that it was a government department but that it was agreed that this 
was a Government Department. ; 


Court: I am more particularly interested in what you said earlier that in | 
20 your view it makes no difference. | 


D’Almada: That is my submission, my Lords. 
Court: I am wondering why there is such insistence upon it..gs0< 


D’Almada: Only in the interests of accuracy and no more. I don’t use the 
word emanation because I don’t think it is a term that has found very much 
approval in these Courts, in our Courts. I would call it an enterprise or an 
organisation, my Lords, strictly not a Government department by reason: of 
the- evidence before the Court. 


Court: Yes, but your position clearly is that even if it were a Government 
department, your position would be no weaker? 


30 D’Almada: No weaker because there is no question of this department, 
assuming it to be one, having a domicile in China, my Lords... It is a 
department of the Government, it moves with the Government. Have your 
Lordships got Lauterpacht now? 


Court: Yes. 


D’Almada: My Lords, before dealing with that footnote to which my attention 
was drawn yesterday, I ask your Lordships to look at the text on p.92 which 
isn’t without interest in connection with this case because the whole chapter 
is one dealing with international law and revolutionary change. Perhaps, 
my Lords, beginning at the end of p.91 would be better. The section deals 
40 with recognition of governments and revolutionary change and, after setting 
out the notion of the independence of states etc., Professor Lauterpacht goes 


on thus:— 
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‘‘The position is the same when the change is of a revolutionary charac- 
ter and accompanied by violence—although in that case the questicn 
often arises whether the new government, based as if is on force m 
the first instance, is an effective government.with a reasonable prospe:t 
of permanency and although it is that question which makes recogniticn 
necessary. Apart from this, the nature of the change is of no legal 
relevance. This is so for the simple reason that, so far as international 
law is concerned, the legality or otherwise of the revolution is a matter 
of indifference. If revolution were an unlawful act in international law, 
it would produce no results valid in the international sphere; its factual 
success could not prevail against the unlawfulness of its origin. But 
international law does not prohibit revolution as a means of constitu- 
tional or purely governmental change within the State. From the point 
of view of foreign States and of international law generally, there is, 
in principle, no difference between a constitutional and a revolutionary 
change of government. Within the State the revolution destroys 
irrevocably the continuity of the legal system; the former law subsisis 
only in so far as it is adopted by the new, revolutionary order. It 1s, 
in fact, international law which preserves the legal continuity of the 
State. It does so by laying down the rule that the State and iis 
obligations remain the same notwithstanding constitutional or govern- 
mental changes, revolutionary or other.”’ 


- And then, my Lords, following from that the fact, you will sce, that whether 


you get the change by revolution, evolution, or constitutionally, the obligations 
remain the same. From an examination of that position, my Lords, Professor 
Lauterpacht goes on to the section dealing with the presumption in favour of 
established governments and he says this: 


‘* Although international law does not stigmatize revolutions as unlawful, 
it does not ignore altogether the distinction between the revolutionary 
forces and the established government. So long as the revolution has 
not been fully successful, and so long as the lawful government, how- 
ever adverscly affected by the fortunes of the civil war, remains with n 
national territory and asserts its authority, it is presumed to represent 
the State as a whole.’’ 


And after that comes the footnote thus. Before referring to that case, my 
Lords, may I go on overpage in the text and ask your Lordships to look 4 
the paragraph beginning on p.94. Lauterpacht says this: 


‘“TIn one respect, however, the presumption in favour of the lawful 
government is above controversy; the latter is entitled to continued re- 
cognition de jure so long as the civil war, whatever its prospects, 1s 
in progress. So long as the lawful government offers resistance which 
is not ostensibly hopeless or purely nominal, the de jure recognition of 
the revolutionary party as a government constitutes premature recogri- 
tion which the lawful government is entitled to regard as an act of 
intervention contrary to international law.’’ 


I am not going into the merits or demerits and the question of His Majesty's 
Government’s recognition of the Central People’s Government, my Lords, but 


1¢ 


3 


a 


ne 
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the point I am on at the moment is the fact that so long as a civil war, ne 
whatever its prospects, is in progress, de jure recognition must have some very Court of 
real effect continucd as it is in the case of the then temporarily perhaps Bom re i 
unsuccessful government and that must carry with it what I have already Fast diction. i 
submitted to your Lordships, that is, the right to fight back and to do such z 
things necessary for the fight. Now, my Lords, to turn back to p.93 and this cn of 
footnote to which your Lordships drew my attention yesterday, you will see Progedings t 
that Professor Lauterpacht was very careful indeed in dealing with this aspect ena i 

of the case. After the statement in the text that the de jure Government is : i 

10 presumed to represent the State, he gives illustrations, my Lords, out of the : 
Spanish Civil War and then gives this, a qualification which as I say is 

f 


extremely cautiously worded. He says: 


‘But, as in other matters, 80 also in this case good faith prescribes i 
limits to the operation of a general rule. Thus it is doubtful whether ; 
political or commercial treaties of a far-reaching character (You will 
notice, my Lords, he limits it to political and commercial treaties and 
those of a far-reaching character) may properly be concluded with a 
government thus situated. There is force in the contention that, not- 
withstanding the general rule as to the continuity of the State, the | 

20 successful revolutionary government would not be bound by such treaties 
concluded durante bellow as being in fraudem of the general interests i 
of the nation.”’ 


Then he cites the case of the warning given by the American’ Minister to 
Mexico to his Government in connection with contemplated, and I think 
executed, treaties between the then constitutional government which was about 
to be overpowered by the insurrectionary Government for the purpose of ces- 
sion of territory. He says:— 


“When in 1858 and 1859 the United States recognised the Constitutionalist 
Government of Juarez in Mexico, while refusing recognition to the 

30 insurrectionist Miramon Government established in the capital, they 
were negotiating—and eventually concluded—important political treaties 

of alliance and of cession with the Constitutionalist Government. This 

they did notwithstanding the grave doubts entertained in the matter by 


the United States Minister to Mexico.’’ 


And it is interesting to note what that warning was, my Lords. The United 
States Minister warned his country thus: 


“The cession of territory is the gravest and the most important act of 
sovereignty that a government can perform; it 1s therefore questionable | 
whether it should be performed at a moment when it is in conflict with | 

40 another government for the possession of the empire, even though it 
may be de jure and de facto yuuch more entitled to respect than that ~ 
with which it is struggling in civil war, and this consideration is as 
important to the party purchasing as to the party ceding the territory.” 


My Lords, when you come to consider the other aspect of the matter, the 
principle laid down in the Guaranty Trust case and followed in the Bogus- 
lawski case and approved in numerous text-books as I have told your Lordships, 
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ae. when you consider that as against this statement by Professor Lauterpach: , 
Court of isn’t the conclusion this, my Lords, that if this statement is to have any force 
sa te ong at all, and I will remind your Lordships again that it is a very carefully worded 
Jurediction, Statement and only included in the footnote, it must have force only in respect 
—,, Of very limited matters such as the example I gave your Lordships yesterday 
eveee bat of the cession by purchase, if you like, of a province of the Republic of China 
Proceedings made to—shall we say—the United States Government by the Nationalist 
ee Government. And the reason for that, of course, is this because that is a 
‘. matter of extremely far-reaching character. It is depriving the State of part 
of the soil upon which it exists and, from that point of view, is a questionable 10 
act on the part of a government which is soon to be superseded. But there is 
no analogy between that, my Lords, and the case of personal property owne-| 
by a State such as the planes, the subject matter of this action. And, before 
leaving Lauterpacht, my Lords, may | ask you to look at the next footnote , 


on page 94, where there is an extract from a work by Sir William Harcourt: 


‘* While the issue can be still considered in any degree is ambiguo, the 
presumption is necessarily in favour of the former Sovereign. And 
friendly State is bound to exact very conclusive and indisputable evidence : 
that the sovereignty of a government with which it has existing -relation ; 
over any parts of its former dominions has been finally and permanentl; 20 
divested. It is not at liberty during the pendency of an actual struggl: 
to speculate on the result, or to assume the probability of the ultimat: 
failure of the ancient Sovereign, however plausible may be the grounds 
for such an inference.’’ 


The position, therefore, my Lords, is as I submit in this case entirely differen: 
from the facts being dealt with by Professor Lauterpacht at pages 93 and 94. 
Here he was dealing with treaties, that is to say, agreements of international 
relationship and dealing more particularly with treaties having far-reaching: 
results, the particular illustration he gave being one of the most far-reaching: 
possible. I said in the course of my argument just now, my Lords, that this 30 
meant alienation of the soil which is part of the State. May I ask your Lord. 
ships to turn to a very short reference in Lauterpacht to the question of territory 
You will find at p.30 this statement: 


‘The possession of territory is, notwithstanding some theoretical con. 
troversy which has gathered round the subject, a regular requiremen: 
of statehood. Without it there can be no stable and effective govern. 
ment.”’ 


So, my Lords, if a Government about to go out of power, shall we say, pur- 
ports to alienate the territory, it is doing something of a very utmost anc 
fundamental importance to the state in question because it will carry an aat 40 
of that kind, of the power to do an act of that kind, to its logical conclusion. a 
to sell the whole state. Wherefore of course Lauterpacht says at p.93 there os igs 
is some limit which you must base upon the power of the Government which — 
is still recognised de jure in the particular circumstances. But that is the 
case, my Lords. That illustrates...... 


Court interposes: The note also refers to commercial treaties—far-reaching 
commercial treaties? 
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Suprem: 


| 
. . ; 
D’Almada: Yes, my Lords, far-reaching commercial treaties also, he refers /” te 4 
to. But, my Lords, whether they be far-reaching commercial treaties or Court 0: 
I 


whether they be treaties of cession by which part of the territory of the state is 2ong Ker | 
to be given to another state or sold to another state, those illustrations, my suredictim. qd 
Lords, are very far remote from the facts of the case now before your Lord- | 
ships. And then, I am reminded by my learned friend Mr. Wright, my Lords, Pranecript of | 
that there is no question of likening this to a commercial treaty of far-reaching Propeediass 
effect. This is a commercial transaction between one entity, the Nationalist °* APPS 
de jure Government of China, and two individuals, private parties, who agree : 

10 to buy and did buy these planes. My Lords, I have very nearly finished my 
argument. I think I can summarise it in this way. I remind your Lordships 
of the fact as made here yesterday by the further evidence adduced here before 
you that the Nationalist Government, through its agents in Hong Kong, were 
in contro] and possession of these planes until, for reasons best known to 
himself, the Commissioner of Police ordered Mr. Parker and his men off the 
airfield. And it was only in consequence of that act that persons, whom I 
call defectionists, that is, people who were in the employ of CATC and were 
subsequently dismissed, assumed control and possession of these planes, and 
as I said yesterday, in the teeth of an injunction against it entered by this Court. 

20 The possession, my Lords, is a wrongful possession. Impleading is out of the 

way in this case by reason of the Order-in-Council, and I submit that when my 

Lord the Chief Justice in his judgment finds that by reason of the fact that this 

was a mala fide act done with a hostile purpose or, to use the words of Lord 

Justice Denning ‘‘an alien or improper purpose,’’ he is going wrong in two 

respects. (1) He is passing judgment in a matter into which our Courts will 

never énquire; (2) if they are so entitled to enquire and pass judgment, he 

is wrong upon the evidence and with regard to the rights of the de jure sovereign 

at the time to regain governmental control. I therefore submit, my Lords, the 

appeal should be allowed. My learned friend Mr. McNeill will address your 

Lordship on other aspects of the case. 


3C 


~ 


McNeill: May it please your Lordships, the aspect which my learned leader 
has asked me to deal with concerns the reception of certain evidence by His 
Honour the Chief Justice, evidence taken from other proccedings. 


My Lords, in order to appreciate the full significance of what His 
Lordship did, I think it is necessary to consider the actual terms of this 
Order-in-Council of 1950. I may say there, my Lords, that the evidence, 
which was so received, was received without any intimation to the plaintiffs 
—any prior intimation—and, accordingly, the learned Chief Justice did not 
have the opportunity of hearing any argument either as to the meaning of 
40 the Order-in-Council—the meaning and intention of the Order-in-Council-—or 
the final destination in which he would be led, and your Lordships will be - 
led, if you accept his interpretation. He had the advantage of no argument 
by counsel. My Lords, the passage in the judgment in which the learned Chief 
Justice came to his conclusion is contained in p.102 and it has already been 
read by my learned reader but I think it would be useful to your Lordships if 
I read a few sentences again. If you look at p.102 (p.103 in Court file) at the \ 
bottom of the page you will see that the learned Chief Justice used these words: 


‘* This Court is directed that jadgment in such an event shall not go by 
default and that this Court shall ‘enquire into the matter fully before | 


50 giving judgment’. 
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Pi the Now ‘‘in such an event’’, my Lords, the event his Lordship is speaking of 
Upreme * . = 6 
rite of 18 contained in the previous sentence: 


Hong ig 
A t ee 
uct aicbiow. No appearance has been entered by the defendant to these proceed) igs 
. and it is therefore subsection (2) that determines the duty of this Court 
Qa. 44, ”” 


Teanadriphvt in such circumstances. 


Proceedings 
on Appeal, 


eaicnaed Then comes the sentence which I have just read to your Lordships and tien 


comes these words, these sentences: 


“These words are difficult to interpret. It is not possible for this Court 
to consider what defences the defendant might have raised, whether in 
fact or in Jaw, had the foreign sovereign State appeared that would be 
a matter of speculation but in my opinion it must mean more than 
hearing the case for the plaintiff in full. I have interpreted this sub- 
section as requiring this Court, in the circumstances of this partic dar 
proceeding, to go outside an examination of the Plaintiff’s case ani to 
consider the other suits and applications which have been decided in 
these Courts relating to the subject matter of these procecdings to which 
the present plaintiff Corporation was a party.”’ 


Now, my Lords, in contrast with that, it is to. that passage that we take the 
strongest exception and when I conclude my argument, my Lords, | am von- 
fident that you will realise that to extend tlie meaning of the Order-in-Covneil 
that length will not only lead to great difficulties but it is an interpretation 
which is wholly at variance, cuts right across, the most fundamental princ: ples 
of our law. My Lords, before leaving the Judgment, I invite your Lordships’ 
attention to the preceding page, p.102, the third paragraph in which His 
Lordship starts off to construe this Order-in-Council and he starts, in my 
submission, in an entirely correct way by saying: 


‘This Order-in-Council therefore has to be construed; it is an incursion 
into established law and as such, in my opinion, must bear as na‘row 
an interpretation as the wording will permit.” 


My Lords, if the learned Chief Justice had proceeded on that basis, we would 3 


take no exception to his judgment. But it does appear to us, ] shall submit, 
that what he says at the bottom of the page is totally at variance with the 
excellent basis upon which he started. My Lords, the first thing to note-——il 
your Lordships will have the Order-in-Council before you—is this, that there 
are three possible sets of circumstances which are envisaged by the Ordcr-in- 
Council. One is that an action will be commenced by some party against 
another party; that the defendant will then enter an appearants, in which 
case you will have the normal form of action or proceeding. The second is 
this, some party commences an action but the party who is made defendan’ 


does not appear or does not file his defence, docs not take those steps which - 


a defendant would normally take. In the case before your Lordships, the 
defendants did not appear. The third is this, that nobody takes uny step at 
all before this Court. No action or proceeding is commenced at all and that, 
my Lords, is provided for in Section 2(1). Now the words “onquire fully’, 
my Lords, relate to the second and third sets of circumstances.. But, as t 
shall point out to your Lordships later, the relevant section with regard to 
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evidence, which is Section 4, covers all 3 gets of circumstances and that fact, ee abe 
of course, has a very important bearing on the way in which it did indicate Court of 
that your Lordships should construe this Order-in-Council. New Section 1(2) OS ae 
Says:— Jurisdiction. 
Z : : : No 44. 
“Tf a defendant in any such action or other proceeding fails to appear Transcript of 
or to put in a defence, or to take any other step In the action or other Proceedings 
; : : : : on Appeal, 
proceeding which he ought properly to take, the Court shall, notwith- .jnrinued 


standing any rule enabling it to give judgment in default in such a case, 


enquire fully ‘nto the matter before giving judgment.” 


10 He visualises, 1 suppose, in the widest terms any kind of proceeding at law ~ 
- gommenced before your Lortiships in accordance with the usual practice of these 
Courts—of your Lordships’ Courts. 


Section 2(1) of the Order-in-Council reads :— 


“Tf at any time after 91 days from the date of the coming into operation 
of this Order the Governor ‘5 satisfied that ho action or other proceeding 
is pending to which subsection (1) of Section 1 of this Order applies 
and in which, or as a result of which, the ownership of the aircraft 
or right to the possession thereof is likely to be finally determined, the 
Governor shall by Order published in the Gazette refer the question of 

20 ownership of the aircraft and right to the possession thereof to the Court 
for determination.”’ 


Section 2(2) reads thus: 


‘* On any such reference to the Court it shall enquire fully into and 
determine the questions notwithstanding reference may implead a foreign 
Sovereign State.” 


So your Lordships there have the two sets of circumstances in which the Court 
‘s invited to enquire fully. When you come to Section 4(1), my Lords, it 
starts off in this way: 


‘For the purpose of an action or other proceeding or reference— (that 

30 is, sets of circumstances 1, 2 and 3, cases where the plaintiff and 
defendant appear; where the defendant does not appear; where nobody 

starts any action at all)—or for the purpose of any appeal which may 


be brought in accordance with Section 3 of this Order, a Court shall 
have power— 


(a) to hear evidence, to summon witnesses, to take evidence on affidavit 
and to call for production of documents; 


(b) to give such directions as it shall think. fit to enable justice to be 
done.”’ 


T don’t think I need trouble your Lordships with the rest of that subsection. 
40 It goes on in subsection (2) of Section 4 
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Pei ‘* Subject to the provisions of this Order and to any directions of the Court 
Court. of ’ wnder this section—~ 
Hong Kong 
Appellate os : 5 a ‘ Mot: 
Jurisdiction, (a) The existing Jaw and practice relating to civil proceedings In ihe 
ier, Court shall apply as nearly as may be to an action or other proceeding 
oO. . 
Transcript of or reference.” 
Proceed De 
on Appeal, ; : ‘ - > “1: : 
continued. Now my Lords, the first point to note of this Order-in-Council is that 1t vas, 


as in its term, an order made by His Majesty-in-Council in London. 1t was 
not made by His Excellency the Governor, Hong Kong, and it is quite cicar 
from the document itself that the learned gentlemen who drafted it were not 
considering, had not before them, the Code of Civil Procedure, Hong Keng. 16 
I say that, my Lords, because in Section 1(2) for example, which I read to 
your Lordships, it says that in the circumstances of the defendant not appear- 
ing ‘‘the Court shall, notwithstanding any rule enabling it to give judgnient 
in default in such a case,’’ and so and so. My Lords, of course your Lord- 
ships are well aware that in the United Kingdom, in England, there is provision 
on non-appearance of a defendant for judgment by default. I think your 
Lordships will find it, to speak of the book, in Order 18, rule 2. Now there 
is no such (rules of the Supreme Court) Provision, my Lords, in our ‘tivil 
Code. My Lords are aware that if a defendant does not appear, the plaintiff 
then must lead evidence and the action is heard. oY 


Court: Not on a specially indorsed writ. 


McNeill: Not on a specially indorsed writ. Iam speaking of a normal ation 
where judgment is not asked for in default of appearance. Now, my Lords...... 


Court interposes: In an action for the recovery of chattel, may not a plaintif 
rely on a writ specially indorsed? 


McNeill: This is for declaration of ownership, my Lords. Our action :s for 
a declaration of ownership. 


ng 
Court: Yes, but your action, your form was not before the draftsmen o' thi: {y 
Order-in-Council. They may well have envisaged other forms of action to I 
which these words could apply. 300 
McNeill interposes: They might have envisaged any form of action, my jiords, \ 
in which the ownership of goods under this Order-in-Counci! in which the eh 
ownership of the goods could be brought—the question of ownership— efore ¥3 
your Lordships, before the Supreme Court. i 

% 


Court: My point is that then there might easily be some type of action te 
which those words ‘‘judgment by default’ are applicable. 


McNeill: I cannot for the moment envisage any such action because :f, for 
example, we were suing for specific performance, which, as I shall mention tc 
your Lordships later, it can be done of course in this case, specific performance | 
of a contract to deliver identified goods. Not a specially indorsed writ My 40 2 
Lords, it would certainly not be judgment by default. Anyway, whatever way 
you look at it, my Lords, “enquire fully’? merely means that the Cour: must 
hear the plaintiff's case and 1 am going to suggest that if it is to be given any 
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wider meaning at all, it merely means this that if, upon any aspect of the J” the 
matter, the plaintiff—which the Court consider to be relevant to the issue— Court. of 
the plaintiff did not lead evidence, the Court would then be entitled to say 4png hy 
‘You must call evidence on this point. I require you to call evidence in order Tubediclioe. 
that I may be properly and fully informed’. That is the proper meaning to. 
be placed upon these words, my Lords, and that is what I think the learned Genesee 
Chief Justice meant when he said that the narrowest construction must Proceedings 
be placed upon it. My Lords, there is just another section referred Mae, 
to, I have already read it, in the Order-in-Council which has the same amount ik : 
10 of indication. Section 4(1) (a) entitles the Court to hear evidence, to summon 
witness, take evidence on affidavit. My Lords, we already have a provision in 
our Code, provision which enables the Court to take evidence on affidavit in 
certain circumstances. We already have that and yet, if this is inserted speci- 
fically, and we are told in subsection (2) (a) that subject to this special 
provisioh about taking evidence on affidavit, subject to that, the ordinary rules 
will apply. I am suggesting, my Lords, that it is quite clear that this Order- 
in-Council was made in London with the rules of the Supreme Court in mind 
and not with the Hong Kong Code in mind. Now, my Lords, we say that it 
should be construed; we say that the construction which should be put on this 
90 Order-in-Council is that which the learned Chief Justice first stated, that is, a 
narrow interpretation. My Lords, if your Lordships were to give the inter- 
pretation which the learned Chief Justice gave, that is to say, that he had in 
s0 many words a roving commission in respect of any action in which these 
airplanes were the subject matter of dispute, where would it lead you, my Lords? 
What would be the result? We say this, the defendants, in the first place, 
would be put in better a position than if he had personally appeared, all his 
work igs done for him; he is allowed and will be in the position of a defendant 
who has filed no defence, whose case we do not know, as to whose possible 
evidence we have not the slightest idea. He will be allowed, not only to stay 
30 away from Court—for whatever reasons he may choose to do so, that doesn’t mat- 
ter; it has no bearing—he will be allowed to stay away from Court and your Lord- 
ships will be allowed to look over all the evidence and take any portion of the 
‘evidence which was put in upon affidavit. In using the term ‘‘affidavit’’, my 
Lords, I include matters deposed to on affirmation; matters set out in affidavits 
in respect of a totally different matter, a different matter, an interlocutory 
matter, an application for a receiver; not upon the trial of an action but upon 
an interlocutory application for a receiver. As I am going to point out to your 
Lordships later, the matters with which the Court is there concerned are not 
these matters with which the Court is concerned finally in the trial of the 
40 action. The introduction of these affidavits could not, it seems to me, be 
confined to the Original Jurisdiction Actions Nos. 5 and 6; the Court would 
be allowed, my Lords, upon the basis of the learned Chief Justice’s ruling to 
go into Actions, I think they were, Nos. 518 and 519. I am not quite sure 
now that I can remember cxactly how many actions there were, but your 
Lordships would be allowed to read the whole of those documents and, without 
any intimation to us, the plaintiffs, to act upon any part of them, any part 
of the matters deposed to as to which we have never had any right to cross- 
examine. Without our consent, and without our knowing what case was 
meant, and it must be apparent to your Lordships that this view of the 
50 Order-in-Council would be to end these difficulties. My Lords, I have said that 
the wide interpretation of the Order-in-Council adopted by the learned Chief 
Justice cuts right across the fundamental propositions of our law. One of 
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eee those propositions is this, that a Court cannot without the consent of the par les 
Come of Call any evidence. That is one ol the fundamental propositions of our law and 
ee T will give your Lordships the leading case on that subject which ts the case 
Jutediction, reported in (1910) 1 WK.B. at p.827. 1 am speaking of civil cases of couse, 


—- my Lords. The case of In re Hnoch and Zaretzky, Bock & Co’s arbitration. 


. 44, nie : 
eee est The headnote starts off in this way: 
Proceedings A, d ’ : ; . . ; 
on Appeal, Neither a judge nor an umpire has any right to call a witness in # civil 
equneued: action without the consent of the partics.”’ 


Your Lordships will sce at the bottom—the passage docsn’t matter very much 
—this is a question of arbitration and the question of whether the arbitrator iad |" 
acted properly or improperly in hearing evidence without the consent of the 
parties and without informing them of the nature of the evidence. My Lords, 

T think the judgment which I will read to your Lordships is a well known 
one of Lord Justice Fletcher Moulton at p.331. He says this at the bottor: of 
the page: 


‘The point to which I wish to allude is the question of the umpire 
himself procuring evidence in the arbitration. It is quite clear, both 
from his conduct and from the line that has been taken by counsel for 
the respondents on this appeal, that there is an idea that an umpire, a 
person in a judicial position, has the power, and, I suppose, the duty, 20 
to call witnesses in a civil dispute, whom the parties do not eithe~ of 
them choose to call. In my opinion there is no such power. A pidge 
has nothing to do with the getting up of a case.”’ 


Then he goes on to give the facts of the case of Coulson and Disborough, in 
which he says ‘‘in which there are certainly dicta which require to be carefully 
examined’’, Further down the page: 


“One of the learned Judges, the Master of the Rolls, Lord Esher, does, 
however, give utterance to a dictum which has been relied on by counsel 
for the respondents. He says this: ‘If there be a person whom neither 
party to an action chooses to call asa witness, and the judge thinks that 30 
that person is able to elucidate the truth, the judge, in my opinion, is 
himself cntitled to call him’.”’ 


That is the quotation, my Lords. Lord Justice Fletcher Moulton goes on: 


“Tf that means to call him when either side objects, I am satisfied that 
there is no basis for that dictum; but it must be remembered that there 
is no suggestion in the report or the judgments that the witness was 
called by the judge against the will of cither of the parties. Lt cert: inly 
was not necessary for the decision; and the consequences to which it 
would lead if so interpreted are such that I am satisfied that the Court 
of Appeal would never have given in the form of a mere dictum a de¢ sion 40 
so wide-reaching and so destructive of the fundamental principles 0° our 
laws of procedure. It docs not purport to be based on any course of 
reasoning, and no authority was cited for it. I say that it would be 
destructive of the fundamental principles of our laws of procedure for 
the reason that if, according to the dictum witnesses were called ag.inst 
the will of one ofthe parties, the civil rights of a man might be decided 
by evidence given by persons whose personal credibility and the accv racy 


eta elle Heotemegignag te 
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of whose statements he would have no right to test by cross-examina- 
tion;”’ 


I pause, there, my Lords, to say that we do impuen both the personal credibility 
and the accuracy of the statements and many of them made in the depositions 
in the matters deposed to in varions aflidavits in Ow, Actions Nos, 5 and 6, 


interlocutory application where evidence by affidavit there 1s no right on the 
part of the other parties to cross-examine~ isn’t that in’ the discretion of the 
judge? TI haven't a case before me, my Lords, but, speaking without the book, 
L think it is La Trinidad v. Browne, my Lords, 86 Weekly Reporter, is the 
case. 


“ because the Court of Appeal laid down that if a judge calls a witness, 
neither party can cross-examine him as of right.”’ 


That is, speaking of the judgment in Coulson and Dishorough. 


‘“ Such a proposition may be most reasonable if the witness has been called 
with the assent of both parties, because he cannot be called a witness 
of either party. But it would lead to consequences which I do not like 
to contemplate if the dictum were supposed to apply to cases where a 
judge calls a witness to the facts of the case without the consent of the 
parties and then refuses, or has the power to refuse, to allow any 
cross-examination. I think, therefore, that the dictum refers only to 
cases where a judge has called a witness with the acquiescence of both 
parties, and has done so in order to get over the difficulty that if either 
party calls a witness he is supposed to be responsible for his personal 
credibility, though not for the accuracy of his statements, for it is well 
known that if a party calls a witness he may not attack his general 
credibility. There may in some cascs be a person whom it would be 
desirable to have before the Court; but neither party wishes to take the 
responsibility of vouching his personal credibility, or admitting that he 
is fit to be called as a witness. In such a case the judge may relieve 
the parties by letting him go into the box as a witness of neither party; 
and, of course, if the answers are immaterial he may refuse to allow 
cross-examination. But the dictum docs not Jay down, and in my opinion 
it is certainly not the law, that a judge, or any person in a judicial 
position, such as an arbitrator, has any power himself to eall witnesses 
to fact against the will of cither of the parties.”’ 


My Lords, when the Lord Justice was speaking there of the judge calling a 
witness where neither parties wished to, he is saying of course that the learned 
judge calls a witness with the consent of both parties, neither of them wishing 
to vouch for the credibility of the witness. This is really the only case on 
this subject, my Lords, because this fundamental principle has never been 
attacked or impugned in any case in which I have knowledge. 


Court: If you have finished with that case, Mr. McNeill, I think we can rise 
for a few minutes. 


McNeill: As your Lordships please. 
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(Court adjourns for few minutes). 
(Court resumes. Appearances as before). 


McNeill continues: I have just finished dealing with the case of Enoch an | 


the first fundamental principle that evidence cannot be called without the 
consent of the parties. The judge cannot call evidence without the assent cf 
the parties. Now, my Lords, this evidence which has been introduced is net 


only evidence which has not been called with the assent of the parties, but 
it is evidence taken from other actions, the evidence we object to, and I refer 
to, of course, when I am speaking of this, to the affidavit of Mr. Chen Cheuk 
Lin. And I also refer my loords, to a number of passages in the judgment 
which are quite clearly based on evidence which has not been adduced by the 


plaintiffs. One of those, for example, was referred to by my learned leader 


when he said that there is no evidence before your Lordships that the Central 


Air Transport Corporation was a department of State. My Lords, the findin:: 


in the second paragraph of the judgment that it was a department of Stat: 
is based, and can only be based on statements in affidavits or affirmations mad« 
in other proceedings because it cannot be based on evidence now before you: 


Lordships. There was no such evidence led to that effect. There is anothe+ 


example, my Lords, at p.107 of the judgment in the paragraph on top of th: 
page which states as a fact that some order was made by the Central People’ s 
Government with regard to « dismissal of ministers. There is no evidence: 
which has been adduced by the plaintiffs to that cffect. Now, my Lords, thi: 


evidence, as I was saying, is evidence which was led in interlocutory proceeding : 


in another action. Now, my Lords, it is a fundamental principle and I wil) 
only give your Lordships a citation from Phipson to this effect. It is a prin 
ciple which is well known to your Lordships and all of our courts and tha 


is, that evidence, depositions from another proceeding, cannot be brought unles: 


the parties, unless certain requirements are fulfilled one of which is that ther: 
was a right and opportunity for the other side to cross-examine. In the 8tt 
Edition of Phipson on Evidence, my Lords, the learned editors deal with tha: 
point at p.480. Under the heading ‘‘Depositions in Former Trials’’: 


“At common law, testimony given by a witness in a civil or crimina 
proceeding is admissible in a subsequent (or in a later stage of the same: 
trial in proof of the facts stated, provided (8) that the party against 
whom, or whose privy, the evidence is tendered had on the forme 
occasion a full opportunity of cross-examination; and (4) that the wit- 
ness is incapable of being called on the second trial.’’ 


Now that is, where there is 2 second trial, my Lords, and an attempt is made 
to adduce evidence from the earlier one. The fundamental principle of course 
is this right to cross-examine and those evidence to which we object having 
been led by way of affirmations or affidavit in interlocutory proccedings, we 
had no right to cross-examine. I gave your Lordships the name of the case 
before the short adjournment. It is the case of La Trinidad and Browne, I 
think both your Lordships are fully familiar with it. It is reported in 36 
Weekly Reporter at p.188. I am not going to give your Lordships the facts, 
I will just read the judgment of North J. The application, I may say, was 
for leave to cross-examine. 
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“I cannot admit that the rules oblige me to order the attendance of a oe 
deponent for cross-examination. If there was any rule requiring me Gout of 
to make such an order under any circumstances, the result would be a Hong fang 
waste of time and expense. I do not say that I shall not make such an 7024 
order when I hear the motion; all 1 decide is that I shall not do so now. age 
When the rule provides that the court or a judge may do a thing, it Tarte piel 


does not mean that I must do it.” Proceedings 
on Appeal, 
: . : . ; : continued, 
Your Lordships know that case and it deals precisely with my point which 


is, that we had no right to cross-examine. My next point is this, I say on 
10 the same matter of the interlocutory proceedings, any evidence which was led 
by affidavit or affirmation in Original Jurisdiction Actions Nos. 5 and 6, any 
evidence so led was led for the purpose of the particular application. The 
particular application was an application for a recciver. The result in the 
records shows that orders were made, that affidavits should be filed by 
the plaintiffs, and that affidavits in replyly should be filed and the 
usual procedure was followed. Now, my Lords, leave out the impleading 
question altogether and suppose that has not been in issue at all in those actions, 
the application was for a receiver and all the plaintiffs had to do there was to 
establish a prima facic case and he produces evidence which he regards as 
20 sufficient. Now, in any application of that sort, my Lords, the Court may 
dismiss the application, but that doesn’t mean that the final rights of the parties 
are in any way established because naturally in many an action an application is 
made for a receivership which is refused on various grounds, not only upon 
the evidence of ownership, for example, there are other considerations as your 
Lordships are aware in an application of that kind. Hardship on one side or 
the other side is one of them. The application may be dismissed but that 
doesn’t mean to say that the plaintiff has lost his action and the affidavits werc 
and must have been directed to that particular interlocutory issue. The 
judgment which was delivered cannot be in any sense said to have been a final 
30 judgment because it did not purport to deal finally with the rights of the parties. 
It merely purported to state that the Court could not and would not deal with 
the question as to what were the final rights of the parties because it had no 
jurisdiction to do so. And that being so, my Lords, any evidence in that 
interlocutory application cannot be looked at in what is the trial of the final is- 
sue and, not only the trial of the final issue, the trial of the final issue in an Teal 
entirely separate action. Your Lordships will appreciate that this action is ani 
brought by virtue of the Order-in-Council and it is an entirely new action. I 
think I am right in saying that the learned Chief Justice Sir Leslie Gibson was 
careful to say he did not want to prejudice the final trial of the action by | 
40 anything he might then say and, of course, an application for a receivership...... 


Court interposes: By the Full Court? 


McNeill: By the Full Court. I am much obliged to your Lordships. That 
would be and was a very proper thing for the Court to say because you cannot, 
and do not wish to, in interlocutory proceedings to decide the final rights of 
the parties. My Lords, just one further argument on that same point. The 
learned Chicf Justice when it came to the question of the answers, questions 
to the Foreign Office and the answers given, he makes rather an interesting 
remark at p.103. These questions and answers were, of course, introduced by 
the plaintiffs in this action but, if you look at p.103, the Chief Justice says:— 
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“Tn these proceedings, as in the others which were brought before thes« 
Courts, the question of the recognition by His Majesty's (covernment, 
de facto and de jure, of the Central People’s Government and of the 
Nationalist Government was an essential factor and steps were taken 
in the proper manner to obtain this information and, although these 
steps were taken and the information received in another suit, the state- 
ment of His Majesty’s Government was put in by the plaintiff.” 


It is my submission that the learned Chief Justice already was beginning to 
have doubts as to whether any kind of evidence in another suit could properly 
be introduced because he says: ‘‘Although this was evidence in another suit, 
nevertheless I take it in because it was introduced by the plaintiff.’" | Now, in 
my submission, the learned Ghief Justice, with- respect, was entirely on tke 
right track there when he used those words and the reason is this, had the 
plaintiff not introduced these questions and answers, I think without any doubt 
that the Court could look at this information for the simple reason, my Lord:, 
that the only way of obtaining information with regard to the recognition or 
non-recognition of a foreign State is through information obtained from the 
Foreign Office because it is His Majesty himsclf who decides whether +o 
recognise or not to recognise a State. Morcover, any information so obtained 
cannot be impugned by any parties to the proceedings or by the Court. My 
Lords, I must give your Lordships the necessary citation there. In the Banco 
de Bilbao case which is reported in the Court of Appeal. 


Court: The Court does not need any authority for that proposition. 


McNeill: That is right. No, my Lords, I think your Lordships wouldn t. 
It is not very important because it is stated by the Court of Appeal and in the 
higher Court without any doubt that neither the Court nor the parties cin 
impugn the information and naturally it follows that you cannot cross-examl' ie 
upon it and that distinguishes that piece of evidence from any other evidence 
in any other proceedings which has been herein produced, as we subm t, 
wrongly, by the learned Chief Justice. My Lords, as far as any statements of 
fact are made in the judgment of the Full Court of the former Chief Justice are 
concerned, we say that they are based upon evidence which is not admissible in 
this action, in this proceeding and, moreover, they are based upon facts which 
are peculiar to the application for a receiver. My learned leader has already 
referred your Lordships to Quinn and Leatham, I don’t think it is necessary 
for me to cite that well known passage to your Lordships. I only mention this 
because the learned Chief Justice did speak on oceasion in his judgment of the 


10 


20 


Full Court or the Court of Iirst Instance in O.J. Actions 5 and 6 having heid, . 


as his Lordship considered rightly, that possession was in one or other of ihe 
parties. Now, my Lords, a binding...... 


Court interposes: As far as those proceedings are concerned, as to the doctr:ne 
of sovercign immunity, were they not a final decision? You say it was nol a 
«nal decision as regards to the receiver but surcly it is a final decision as 
regards to the doctrine of sovereign immunity which was the issue in ihe 
forefront of those proceedings? 


McNeill: Yes, my Lords. But, in that case, of course, the question of pos- 
session, that the learned leader has already advised your Lordships, was quite 
a different one because, in an action of that sort, if it is established that the 
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goods arc in the physical possession of one party and that party claims, attorms —/” fhe 
to another, that in itself will be insufficient—I] will refer your Lordships to the Court. of 
passage in the judgment of Sir Leslie Gibson. That being insufficient, it is 4en7 Kong 
necessary for the party to whom they attorn, to agree, to make a claim that ae 
they are so doing properly. In other words it makes two for the purposes of ~~ 
impleading requires both the holders of the goods to attorn to make a claim on ‘Haun ae at 
behalf of the outside party and for the outside party to approve of that claim. Proceedings 
Do your Lordships want the passage from Sir Leslie Gibson’s...... 7 SE AU Pes: | 


- coatinued, 


Court: I know the passage. , 


10 MeNcill: You know that passage, my lord? 


McNeill continues; And the other thing, of course, is a question of whether 
such a claim is rightful or wrongful cannot arise when the impleading issue 1s 
before the Court, and that is very important, my Lords. My learned leader 
has already emphasized that and ] won't repeat it. It doesn’t matter whether 
the claim is rightful or wrongful in those circumstances, because, once the 
impleading issue is out of the way, it 18 an entircly different kettle of fish; 
because the question of possession in a Case of the sale of goods is an entirely I 
different one and I am obliged to your Lordships for raising the point. It 

enables me to say this, and my learned leader has asked me to do so, the 


20 question of possession in the sale of goods is really one which is of not the 
slightest importance or relevance. It has not been quite clear to us, my Lords, 
from the judgment of the learned Chief Justice whether he was really saying re 
that the fact that the goods, if it were so, were in possession of a third party | 1 | 
would have some bearing on it. It seems to us he was saying so but we were | 1 
not quite clear whether he was founding his judgment upon that. And my 


learned leader has asked me to say to your Lordships a few words on that 
subject to make the position clear. My Lords, there is nothing in the laws of 
Hong Kong to prevent me from selling the goods entirely in the hands of third 
parties. Suppose, my Lords, my learned friend Mr. Wright is occupying my 
30 Chambers and I went away, there is nothing to prevent me selling my library 
to somebody. The mere fact that they are in the hands of the third party 
does not prevent me from selling those goods nor does it prevent the property 
from passing of course, and that is the important point. The only bearing 
the possession of the third party has when it comes to the sale of goods is this, 
if the sale is on the terms that the property had passed, and the goods are 
still in the hands of the third party, then there cannot be constructive delivery ai 
of the goods until that third party has attorned to the buyer. And T think 
that this is perhaps where a slight confusion may have arisen. I refer your 
Lordships to the Sale of Goods Ordinance Section 29 (3) , which of course follows 
40 the Sale of Goods Acts precisely. Your Lordships will sce these are sections 
which deal with the performance of the contract in the way of delivery. The 
section my Lords is this, Section 29, rules as to delivery. Subsection (1) 
which says that ‘Whether it is for the buyer to take possession of the goods 
or for the seller to send them to the buyer is a question depending in each case 
on the contract’. I don’t think T need read the rest of that subsection nor 
subsection (2). Subsection (3): ‘‘Where the goods at the time of sale are 
in the possession of a third person, there is no delivery by seller to buyer 
unless and until such third person acknowledges to the buyer that he holds the 
goods on his behalf; Provided that nothing in this section shall affect the opera- 
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tion of the issue or transfer of any document of title to goods.”” I think thi; 
is where possibly some little confusion arose. I think the matter was pu: 
clearly by Sir Walter Monckton, but it may be that there was some misunder - 
standing between the learned Chief Justice and Sir Walter Monckton on this 
point. My Lords, the property in the goods passes on sale when it was intended 
~” 


by the parties to pass and that is Section 18 of the Sale of Goods Ordinance 
Because these are specific goods. 


Court: Does that complete the case? 


McNeill: Yes, my Lords. ‘here is only one point there with regard to thes 
witnesses, my Lords, two of them have come here for the purposes of this cas: 10 
from Taiwan and are very anxious to return there, They are not our employees. 
my Lords, they have their own occupations in Taiwan and I was wonderin: 
whether your Lordships would permit them to return there. Mr. Parker cf 
course is always available. The question may arise, of course, of the necessitv 

of their being here later in which case [ take it your Lordships will let us 
know: and I am instructed they can be brought here at very short notice. 


Court: Yes, there can be no objection to that Mr. McNeill. 
McNeill: Thank you. 


Court: The Court would like you to clarify its understanding of your submis - 
sions on the law of possession. The municipal law of Hong Kong has been 20 
dealt with; the law of possession as it affects immunity has been touched on. 

IT am not sure that I have your submissions clearly as to the law of possession 

or effective control in Hong Kong as it relates to retroactivity. 


D’Almada: Mv Lords, my submission on that point is this, quite clearly from 
the answers to the questionnaire and from the general principles of international 
law, it follows naturally from the recognition de jure of the Nationalist Govern- 
ment in Hong Kong that there can be no question whatsoever, impleading 
being out of the picture, of any control or possession of these goods, in the 
circumstances of this case, in the—-I will call it—de facto Government, my 
Lords. The persons who assumed or took the control over these planes as a 36 
consequence of Mr, Parker and his watchmen being ordered off Kai Tak by 
the Commissioner of Police, did so without any colour of right whatsoeve . 

If the doctrine of sovereign inimunity were not excluded by the Order-in-Council, 

it would not be open to your Lordships to enquire into the nature or quality 

of the possession of these persons once they had said they attorned to the de 
facto Government and the de facto Government in turn had said ‘“We clabn 
possession through these people.’’ But, by virtue of the Order-in-Council, the 
position is altogether different and the possession assumed or taken by these 
persons at the relevant time was as wrongful as could be; they were tres- 
passers and they were in possession in complete disregard even of the mjun - 46 
tions issued by this Court. 


Court: They were in possession before the injunctions issued, of course, on the 
evidence? 


D’Almada: Yes that is so, my Lords. But the injunctions were issued befo e 
the contract. 


Court: Yes. 
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D’Almada: I hope I have made my position clear on that aspect of the case, Bae 
my Lords? Caney 
Hong Aong 
Court: I would like you to go a little further. Would you say that the ee or 
doctrine of retroactivity would not. apply even if their possession were not 1 


breach of the, well, is it the municipal law that you rely on when you siy Trawse seal 
wrongful possession or are you thinking of ‘nternational law at this stage? Proceedings 


on Ap eal, 
continved, 


D’Almada: I am thinking of both, my Lords. I say it applies equally whether 
you regard it from the point of view of international law and international 
relations or municipal law. 


Court: By international law their insurrection is a legal act, is it not? 
D’Almada: The insurrection? 

Court: Yes, the rebellion of the Central People’s Government. 
D’Almada: Is an illegal act? 

Court: No, a legal act. 

D’Almada: A legal act? Yes, of course. 


Court: Therefore, it is legal in China to take by force under international law, 
territory. 


D’Almada: Yes. 
Court: But you say it is not legal to take property in Hong Kong? 


D’Almada: I will say that indeed, my Lords, having regard to the fact you 
have your de jure Government still recognised. Tf you take it by foree in 
Hong Kong, you commit an offence against municipal laws and, of course, if 
there were no Order-in-Council you will say ‘Well it just cannot be helped.”’ 
The comity of nations demands that in circumstances like these, we cannot 
examine into the origins of the possession acquired by the sovereign but im- 
pleading, my Lords, is right out of the picture now and, in those circumstances, 
your Lordships will find that this possession was entirely wrongful. 


Court: Yes. Well is, in your view, the test of whether the possession Is 
wrongful or rightful in Hong Kong the test of whether retroactivity would 
apply or not? Assuming that they ‘had, without breach of our law, possession 
of certain property of the Chinese Government in Hong Kong, would the 
doctrine of retroactivity relate to that property as it would to property i 
occupied territory? 


D’Almada: My Lords, it is difficult for me to assume that. Tt is really in 
a sense an academic question for this reason. We say that in this case the 
property at the time the contract was entered into, the property vested in the 
de jure Government which is recognised. Retroactivity had no effect upon the 
rights and property of the de jure Government outside the area or territory 
under the effective control of the de facto Government. 
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Court: Well that is a complete answer to what I ask. 9 If you lmut yeur 
retroactivity entirely to the territory in occupation. 


D’Almada: I think that must be so, my Lords, yes. There is no question 
about that. 


Court: That is your submission that it is entirely limited to property ins de 
the territory? 


D’Almada: Yes, my Lords, and further, of course, when you have the eff-ct 
of the contract whereby the property has passed, my Lords. Of course, your 
Lordships’ answer would be this, you have the earlier possession which..... 


— 


Court interposes: If there ts retroactivity, then there is no title to pass he J 
property. I imagine that is the situation? 


D’Almada: My Lords, that is why it is so important, as all the cases em- 
phasize, that retroactivity should be limited to these areas or the territory under 
the effective control. Else, my Lords, you would have this extraordinary con- 
flict arising: One Government recognised de jure and recognised de jure for 
years having no rights over its property in Hong Kong by virtue of seme 
recognition which, by the doctrine of retroactivity, makes that Government a 
de facto Government. 


Court: Yes: 
D’Almada: That must be the real answer, my Lords. 


Court: That is what I want to pin down your submissions to. You will not 
concede that any retroactive effect on property under the effective contre! of 
the, in this case, the Central People’s Government but outside the occuiied 
territory? | 


D’Almada: No, my Lords. I don’t concede that, outside the territory. 
Court: Yes thank you. That is the point that I wanted to get from you. 


Court: The position being one of some difficulty, it may be the Court will 
have to hear counsel further in which case we will notify you. 


D’Almada: As your Lordships please. 
Court: If we require any of the witnesses to be recalled, we will let vou know. 3: 
D’ Almada: Thank you. 


Court: We reserve our decision. 


To the best of my knowledge and be-hef, 
the foregoing is a true transcript o} the 
recorded proceedings in the afore:nen- 
tioned action. 


(Sgd.) F. Gutierrez, 
‘ourt Stenograyher 
11.9.1951 
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No. 45. [n the 
Supreme 


EXTRACT FROM THE NOTES OF THE HONOURABLE THE SENIOR PUISNE JUDGE, MR. pyirt of 


JUSTICE T.J. GOULD, TO FILL IN THE LACUNA AT PAGE 7 OF THE TRANSCRIPT OF Hony Kong 
Appellate 


THE WIRE-RECORDED PROCEEDINGS ON THE HEARING OF THE ABOVE APPEAL jyrigdiction. 
ON 2ist AND 22nd AUGUST, 1951. --- 
No. 45. 

: ; ; : Notes ot the 
D’Almada: Must consider that persons not partics may still appeal. And President 
oO in 


adduce further evidence. Clearly case where evidence should be admitted and Lacuna in 
its value and effect discussed later. Take but don’t admit. Transcript. 


Court: Agree to that suggestion. Is it convenient to call it now? 


10 D’Almada: Yes. 


(Here follows the evidence of Ango ‘ai already extracted and appearing at 
eres of this Record.) 


No, 46. No. 46. 
MEMORANDUM TO GOUNSEL FROM THE FULL COURT. oo 
Counsel. 


The Court will sit again at 9.30 a.m. on the 6th day of November, 1951. 
The Court being under a duty to inform itself fully feels that for the sake of 
completeness there should be evidence or admissions on the record on two points 
of fact touched upon in earlier proceedings. They are :— 


(a) The place of registration of the aircraft at relevant times; and 


20 (b) Whether a portion of the assets of Central Air Transport Corporation 
was situated at various places in China. 


Dated this 2nd day of November, 1951. 
(Sed.) T. J. Gould, 


President. 
Bf Sa pee 
No. 47, No. 47, 
FURTHER EVIDENCE CALLED FOR BY THE FULL COURT. ee 
Evidence of Hsun-Yen Lai dated the 13th day of November 1951. ‘Affirmation 
of Hsun-Yer 
Lai. 


TI, HSUN-YEN LAI, of Number 4, ane Number 151, Sin Sheng Road, 
South, Taipei, Taiwan, China, do hereby solemnly sincerely and truly affirm and 
30 say as follows :— 


1. Iam the Director of the Civil Acronautics Administration of the 
Ministry of Communications of the Government of the Republic of China and 
as such I have the custody of all the official archives of the Civil Aeronautics 


Administration. 
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annie 2. I have searched the official records for the years 1949 and 1950 and 
Court of find that on the 13th day of November, 1949 the Registration Certificates of the 

ee C.N.A.C. and C.A.T.C. aircraft were temporarily suspended by my Government. 

Jurisdiction, Such suspension was notified to the Acting Director of Civil Aviation, Hong 
No. a7, ong, on the 18th day of November, 1949. 

on 

syidanes 3. Such suspension was in force on the 12th day of December, 194), 

ae ane on which day, upon the completion of the sale of the assets of the Central Air 
i Transport Corporation to Chennault and Willauer, the Registration Certificates 


Lai, 


continued. of the C.A.T.C. aircraft were permanently cancelled. 


4. In accordance with customary proceedure a notification to that effect 1) 
was published in the next Official Government Gazette dated 2nd day of January, 
1950, 

Affirmed ete. 


No. 48. 
No. 48. EVIDENCE OF ANGO TAI. 
Further Dated the 7th day of November 1951. 


evidence, 
Affirmation 


ot Ange Tat, I, ANGO TAT of 33 Wuchang Street first section, Taipei, Taiwan, China 
do hereby solemnly, sincerely and truly affirm and say as follows :— 


1. I refer to my earlier affirmation of October 19, 1950 filed in this case 
and to my oral testimony offered on the hearing of the appeal in this case. 


2. In order to clarify the same in respect to the question of whether a 20 
portion of the assets of Central Air Transport Corporation was situated it | 
various places in China at relevant times I affirm the following :— 


Less than 10% of the assets of Central Air Transport Corporation co:- 
sisting of some real properties, some radio equipment and some obsolete and 
unserviceable aircraft spare parts, accessories and components were left at 
various places on the mainland of China including Shanghai, Canton, Lanchow, 
Kunming and Chungking and also at Hainan Island. All of the remainir.g 
assets of the Corporation were and so far as I know still are located in Hong 
Ixong. Those assets which were not eventually moved to Hong Kong were 
abandoned at their various locations since they were considered unimportant to 
the future operation of the corporation or in the case of real estate because 
physical removal was impossible. 


3C 


AND. lastly the contents of this my affirmation are true. 


Affirmed cte. 


No. 49, No. 49. 


tas FURTHER EVIDENCE GIVEN ORALLY BEFORE THE FULL COURT AT THE 
Saul Marias, ” COURT'S REQUEST. 


Witness (Mr. Saul Marias) Xd by Mr. MeNeill at the request of the Court. 


Q. Mr. Marias, what is your profession? 


A. TI am an American Attorney. | 


© 


- OF 


OrOoOPOFr 
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Are you familiar with the registration of aireraft in general in various 
countries ? 
Yes, I am. 
I think there is a convention called the Chicago Convention of 1944? 
That is correct. . 
And was that convention ratified by the United States of America? 
It was. 


It was also ratified by the de jure government of the Republic of China, 
that is to say, the National Government? 


Yes, it was. 

And by the Government of the United Kingdom ? 

Yes, it was. 

Was the ratification of the United States of America in March, 1947? 


I can get that information exactly for you if I take steps to but I have no 
refreshed recollections of that date. 


You know the aircraft, the subject matter of this action? 
I am familiar with them. 
Have those aircraft been registered in the United States of Amcrica? 


The Aircraft involved were registered in the United, States of America by 
the Civil Acronautics Authority on December, 1949, in the name of Civil 
Air Transport Inc. 


That is, the appellants in this action? 
Yes, the appellants in this action. 
Have you got any documents relating to the certificates ? 


I have the American registration certificates for all 40 of the aircraft 
involved, the actual certificates, and I also have photostats of each which 
IT would like to submit. 


Court to Counsel: ‘This is a fact which has been completely undisputed. If 
you will put in the photostatic copies .. . (put in and Marked Appeal 7). 


30 McNeul: 


Q. 
A. 


Could you give some explanation with regard to these documents ? 


The procedure for registration of aircraft is merely a form which consists 
poth of a Bill of Sale of the aircraft and also a registration application. 
Both of these forms are separated by a perforated line. |The application 
for registration portion is then detached and endorsed on the back with the 
actual registration. The photostats I have submitted consist of two photo- 
stats for each aircraft, one being the application side of each particular 
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Further 
evidence. 
Saul Mariasr. 
continucd, 
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i ee certificate and the other being the actual registration. They are not placed 
Court of right in front but one after (behind) the other. 
Hong Kong 


Appellate 


jaeetiction Q. Is the date shown on the reverse side? 


No 49, A. The date is shown, 
Further . : 
evidence. QQ, That is 19th December, 1949? 


Saul Marias, 


continued, A Correct 


Q. Is national registration of aircraft effected at any particular place or ellected 
as by a country as a whole ? 


As a country by a whole. There is only national registration of aircrait. 
Not as a ship at a particular port in a country... ? to 
No. 


Is that the position internationally in all countries which ratified? 


> OP OP 


Yes, under the Chicago Convention there is provision for only one registra- 
tion, that is the national authority. 


Q. There is no particular place of registration within the State but registration 
as a national chattel of the State, chattel having national character of the 
State? 


A. Yes. 
McNeill: I don’t know if your Lordships will require any further questions ? 


Court: No. Thank you Mr. Marias. 


axe. 50, No. 50. 
dare. FURTHER EVIDENCE GIVEN ORALLY BEFORE THE FULL COURT AT THE 
Seay COURT'S REQUEST. | 


MR. ALBERT JAMES ROBERT MOSS (s) Xd by Mr. McNeill on behal: of 
the Court. 


Q. Have you got a copy or the original of a notice directed to Mr. Max Oxiord 
who, I think, was the Deputy Director of Civil Aviation, dated the 33th 
November, 1949? 


A. Yes. 


Q. That was a notice addressed by Mr. CG. C. Tso, Director of C.A.A. and M /C, se 
China, to Mr. Max Oxford, who was at that time deputizing as Director of 
Civil Aviation? 


A. Yes. 


© 


Have you got any copies of that to make available to the Court? 


A. T have (witness produces copies of notice). 


Approved For Release 2003/11/04 : CIA- 


Approved For Release 2003/11/0 : 
ft 4 : CIA-RDP80R01731R001700040001-3 


Q. There is also a letter from the new de jure Government, the Central People’s ean 


Government. What is this letter ? Court. of 
A. That was a letter, dated the 99nd February, addressed again to Mr. Max ae 

Oxford and had reference to the re-registration of the aircraft belonging to 7 meee sNS 

C.A.T.C. No. 50. 
Q. And that is contained in the little bundle that you handed into Cou Tee 


bert James 


. . Al 
A. That is correct. Schedule of planes which was attached to the letter and 8 Robert Moss, 
translation of the certificate of registration, continued. 


Court: This is the earliest notification is it that you had of the re-registration ? 
10 A. That is correct, my Lord. 
McNeill resumes: Xd. 
Q. And then the last document in that, on the subject of these aircraft, 1s 
that appended to the last document? 
A. That is a list of aircraft dated 22nd February. 
Q. And this registration certificate also attached to that letter? 
A. No. It is a separate document. Photostatic copies of these are actually 
on the aircraft at this moment. That is the last document. 
Q. That is dated the 1st February, 1950, and that refers to the aircraft which 
are the subject matter of this action? 
90 A. Yes. , 
Q. Your department is aware of registration in the United States of America? 
A. Yes, we were aware of that. 
Q. Because we have evidence that it was effected on the 22nd December, 1949. | 
A. Yes, we were aware of that. i 
Court: That is satisfactory as far as the Court is concerned Mr. McNeill. 
McNeill: I have no questions to ask. 
Court: Thank you Mr. Moss. Oh, there is Just one more question. . You 
have certified these yourself? 
A. Yes. | 
3() (Certified copies marked Appeal Nos. 8, 9 & 10—certified by witness). 2 
Pb ae 
No. 51. | 
FURTHER EVIDENCE REQUESTED TO BE PUT IN BY COUNSEL FOR THE APPELLANTS No. 51 | 
AS A RESULT OF THE FURTHER EVIDENCE CALLED FOR BY THE COURT. Further . 
Dated the 7th day of November 1951. aera o 


Counsel ‘for 
WE, JOSEPH KAT TWANMOH & KENNETH KANG-HOU BU, aerate 
attorneys-at-law, with our Taw Office at 16 Sing Yang Street, Taipei, Taiwan, of foseP’ if 


China, do hereby solemnly, sincerely and truly affirm and say as follows:—- — ‘Twanmat 1] 
: ‘ and Kenneth | 
1. We have read the further Affirmation of Ango Tai affirmed to the Kango 


Seventh day of November, 1951, deposing to the fact that certain physical ¥™ 
40 assets of the Central Air Transport Corporation were left on the mainland of 
China and abandoned by the said Corporation, 
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2. We are of the opinion that, despite the fact that these certain assets 


were left on the mainland, the contract for the sale of the assets of Central A-r 


Appellate. Transport Corporation to Chennault and Willaucr was and is valid and enforce- 


Jurisdiction. able under Chinese law, even though a problem of delivery may exist as regards 


No. 51. 


Further 


evidence (at 


Appellants) 
Affirmation 


of Joseph 
Keat 
Twanmoh 


and Kenneth 


Kang-Hou 
u, 
continued, 


No. 52, 
Transcript 
of Notes 
taken on 
further 
hearing 
before 


full Court. 


some of the assets. 


3. Our original joint affirmation of December 7, 1950, in this action is 
to Chinese law was given with this possibility in mind because we had under- 
stood from the previous affirmation of Ango Tai of October 19, 1950 in this 
action that certain of the assets of Central Air Transport Corporation had been 
left on the mainland. Le 


4. In support of these facts, we refer to our earlier joint Affirmation of 
December.7, 1950, and in particular to Articles 153 and 345 of the Chinese 
Civil Code quoted in paragraph 6 of that Affirmation, we also specifically ref-r 
to paragraph 7 of that affirmation. 


AND lastly the contents of this our affirmation are truc. 


Affirmed etc. 


No. 52. 
TRANSCRIPT OF THE SHORTHAND NOTES TAKEN BY THE COURT STENOGRAPHER ON 
THE HEARING OF THE FURTHER HEARING OF THE FULL COURT APPEAL 
ON 26th NOVEMBER, 1951. m7) 


(D’Almada, x.c., McNeill, x.c., Wright (Griffiths) for appellants) 


D’ Almada: 


Following your Lordships’ memorandum to counsel, we had a conference 
on this matter and my learned friend Mr. McNeill will address your Tordships. 


Mr. McNeill: 


May it please your Lordships. Your Lordships will remember that a 
notice was directed to the appellants in this case and that was by your Lordships, 
dated the 2nd November, 1951, and I suppose I may take it, my Lords, that 
this will form part of the record. The notice reads like this: (Reads). 


My Lords, as far as the appellants are concerned, we desire to maint: in J 
the position before your Lordships—your Lordships will remember on the ques- 
tion of evidence, we maintain the position that, there being no defendant who 
has entered an appearance in these proceedings, the only evidence available before 
your Lordships is that which is called on behalf of the plaintiffs—-now ine 
appellants. 


Your Lordships will remember that the argument was put further in this 
way that, at the very highest, it could not be said that under the terms of tie 
Order in Council—the special Order in Council in this matter—the meaning of 
that order could not be put in higher terms than that if evidence were to be 
called and I submit it should be called by the Court, the plaintiffs will then have 4) 
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the opportunity of cross-examining. My Lords, in a desire to assist the Court nee 
in this matter, the appellants can make available to your Lordships certain Cow of 
evidence covering the questions which have been referred to. a ate 


are F ‘ . , : Jurisdiction, 
With regard to the first point, as to the place of registration of aircraft = — 
at relevant times, we can make available to your Lordships an affidavit by Hsuen ,, Ne. 52. 
: . > ‘ ‘ ; ‘ Transcript 
Yen Lai. He could tell your Lordships in his affidavit facts with regard to of Motor 
the suspension and cancellation of the Chinese registration by the National oe 
Government of China, which was then of course the de jure Government. We hearing 
can also make available to your Lordships the evidence of Mr. Saul Marias who pane 
10 gave evidence before the Court of First Instance, and he can tell your Lordships continued. 


as to the time of registration of the aircraft—the American registration. 


Your Lordships may also require, from a point of convenicnce, evidence 
from the Director of Civil Aviation with regard to the notification of the 
cancellation of the Chinese registration. I think he can also tell your Lordships 
the date of the registration by the Central People’s Government. Your Lord- 
ships will remember that in the recital in the Order in Council . . . . the first 
point was dual registration. 


My Lords, we, the appellants, do not tender the affidavit of Mr. Hsuen 

Yen Lai with regard to the place of registration of the aircraft at the relevant 

90 times nor do we tender the evidence of Mr. Marias. With regard to the second 

point, that is, where a portion of the assets of the Civil Air Transport was 

situated, at various places in China, we can make available to your Lordships 

an affidavit by one Mr. Ango Tai. ‘There is also an affidavit by lim on the 
record. These two affidavits are available to your Lordships. 


We maintain that if this evidence is called by the Court, we should have 
the opportunity of tendering on behalf of the plaintiffs, appellants, a further 
affidavit with regard to Chinese law, and to address your Lordships very shortly. 


Court: We will receive the affidavits and eviflence and will admit any additional 
evidence to be called by you. 


30 (Affidavits of Mr. Ango Tai and Mr. Hsuen Yen Lai handed in). (See pp 189, 
190 of this Record). 


McNeill: We have completed our case, my Lords. 

Saul Marias (s) of 193 Mount Kellett Road, The Peak. 

Court: Mr. MeNeill, perhaps you would lead the evidence on behalf of the Court? 
McNeill: I am glad to assist your Lordships in any way. 


Here follows the evidence of Saul G. Marias extracted and appearing at 
pp 190 of this Record also of Albert James Robert Moss extracted and appearing 
at pp 192 of this Record. 


McNeill: it 


We desire to put in with reference to the further evidence which has iil 

40. been put in question, a further affidavit with regard to the law. It is an affidavit aii 
by two persons: Joseph Keat Tuanmoh and Kenneth Keung Hau-fu. (Hands wa 
document into Court). (See pp 193 of this Record). ads 
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ah the Court: ‘These are the two experts who have already sworn ? 

ueprenve 

Court of , 2 : 
ong Kong McNeill: Yes, my Lord, it reads as follows :— (Reads). 

, my ’ 

Appellate 

Peace My Lords, on this further evidence very briefly, if you will permit ne, 


No. g2, the effect of this evidence with regard to registration 1s this, that on the Lzth 


prea December, 1949, at the time when the contract of sale was made, the registra- 
Cren on tion of these aircraft by the de jure Government of China was suspended and 


Lake was then cancelled immediately after the contract. That is the effect of the 


berets evidence. On the 19th December, 1949, the aircraft were duly registered as 
ee aircraft of the nationality of the United States of America. They were reg is- 
tered in the United States of America. 1 


My Lords, we point out that we should have said the original suspension 
was the 13th November, according to the new evidence, the notice to Mr. Max 
Oxford. The cancellation. was 12th December. 


The next date after the 19th December is the Ist February, 1950, wien 
the dual registration—the purported dual registration, came into effect by the 
Order in Council. That is to say on the lst February, 1950, registration by 
the Central People’s Government of these aircraft as national aircraft, of China. 
That registration of Ist February, 1950, which erented this dual registration is 
referred to in the Order in Council. 


My Lords, to clear up a point, Mr. Marias told your Lordships that the # 
aircraft are not like ships. A ship has a port of registry, e.g. ships registered 

in Glasgow, registered in London, in Bilbao, Spain. But, as regards aircralt, 
that is not so. A registration is a registration by a State and that, of course, 
clearly appears from the Chicago Convention of 1944. 


The article with regard to dual registration, that is Article 18 Chapter 
3 of that Convention, was referred to, my Lords, on p.641 of Shawcross & 
Beaument (2nd edition) on Air Law. I will give your Lordships the reference 
to the page showing that the United States of America and China had both 
ratified that evidence if your Lordships desire a list of the parties. China is 
contained at pages 1184— 1185. The United Kingdom of course 1s also known 3 
on p.1184. 


My Lords, there 3s only one other passage T would like to refer you 
Lordships to in Shaweross & Beaumont (2nd edition) and that is page 467. The 
first’ two sentences of Section 51 1——Sule of Aircraft: “It is not within the -cope 
of this book to give any account of the law relating to sale of aircraft. Ar 
aireraft is a chattel and therefore the Jaw governing its sale is the law of Sale 
of Goods. Tor the same reason no special instrument is required in order to 
transfer the property in an aiveraft.” That puts highly the position which we 
take particular note. 


Of course, a ship is a chattel too. The difference between them 1: that 10 
in the case of a ship, a certain form of assignment had to be executed. In the 
ease of an aircraft, there is no special form of assignment. 


T do not think section 20, which is referred to, assists your Lordships 
very much. Section 28 which is also referred to in that note, it says that in a 
number of cases the British Maritime Rules have, by statute, been expressly 
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applied to aircraft. [don’t think that that helps very much. The point in 
reading that scction about sales to your Lordships is this, that an aircraft is a 
chattel and docs not have to be transferred by any bill or orm of Assignment. 


Court: The Court desires to express its appreciation to counsel and solicitor 
for making available the extra evidence. Our decision will be reserved. 


C.A.V. 


True Transcript of the shorthand notes 
taken of the above proceedings. 


(Sed.) F. Gutierrez, 
Court Stenographer, 
26.11.1951. 


No. 53, 
JUDGMENT OF THE PRESIDENT OF THE FULL COURT. 


This is an appeal from the decision of the learned Chief Justice in an 
action brought by Civil Air Transport Incorporated, a Corporation duly incor- 
porated under the laws of the State of Delaware, United States of America, 
against the Central Air Transport Corporation in which a declaration was sought 
“that the forty aircraft now on the Government airfield at Kai Tak in the Colony 
of Hong Kong formerly the property of the defendants together with all spare 
parts, machinery and equipment for use in relation thereto wherever situate 
within the jurisdiction of this Honourable Court are the property of the plaintiffs 
and/or that the plaintiffs have the sole right to possession thereof.” 


The defendant did not appear in the action. In view of the history of 
the litigation surrounding the subject-matter of the action, I have no doubt that 
the steps taken to effect service were sufficient to bring the action to the know- 
ledge of the defendant. In the judgment appealed from it is stated that it was 
agreed that the defendant is unincorporated and a department of the Government 
of China. That it had in fact been so agreed in an carlier action appears from 
the judgment of Sir Leslie Gibson, c.J., in Original Jurisdiction Action 6/1950, 
but according to the record, in the present proceedings the appellants’ submission 
was that the defendant was more in the nature of a state-owned enterprise—it 
was described as an ‘‘emanation of Government’. There appears to be little 
difference : the highest that the two experts in Chinese law, whose affirmation 
was read on behalf of the appellants, could put it, was that, “It was not a 
Government Department in a strict sense but was a (sovernment-owned enter- 
prise.’ It was however ‘‘directed and controlled by the Minister of Commu- 
nications through a Board of Governors.”” — [ see nothing in the judgment 
appealed from which appears to turn on this distinction—nor did counsel for the 
appellants submit that anything should turn upon it. Different considerations 
would have arisen had the defendant been an incorporated entity, but as it was 
not I do not think it necessary to pursue the matter further. 
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cee Tt will be convenient to set out here the provisions of The Supreme Court 
Covet of of Hong Kong (Jurisdiction) Order in Council, 1950, which has a vital bearing 
Hlong Kong 9 i j ‘ Sas 

finale? 00 the case, and which is as follows : 
Jurisdiction, 
ce 


Whereas evidence has been produced to the Governor of Hong Kong 


The that 70 aircraft now on the Government airfield at Kai Tak in Hong 
ee Kong are registered both in the United States of America and in China 
conitinued, and, the aircraft not being State aircraft within the meaning of the 


Chicago Convention on International Civil Aviation, 1944, such dual 
registration is contrary to Article 18 of that Convention. 


AND WHEREAS ownership of the aircraft is in dispute and there 1¢ 
are conflicting claims to their possession, 


AND WHEREAS it is just and desirable that the question of 
ownership of the aircraft and of right to their possession should be deciced 
by a Court of law before they arc permitted to leave HONG KONG, 


NOW THEREFORE, His Majesty, in exercise of all powers en- 
abling him in this behalf, is pleased, by and with the advice of His Privy 
Council, to order, and it is hereby ordered as follows :— 


1. (1) In any action or other proceeding concerning the aircraft 
which may be instituted in the Supreme Court of Hong Kong after the __ 
date of coming into operation of this Order, it shall not be a bar to 2U 
jurisdiction of the Court that the action or other proceeding implead: a 
foreign Sovereign State. 


(2) If a defendant in any such action or other proceedings fails 
to appear, or to put in a defence, or to take any other step in the action 
or other proceeding which he ought properly to take, the Court shall, 
notwithstanding any rule cnabling it to give judgment in default in such 
w case, enquire into the matter fully before giving judgment. 


2. (1) If at any time after 21 days from the date of the coming 
into operation of this Order the Governor is satisfied that no action or 
other procecding is pending to which sub-section (1) of section L of this 30 
Order applies and in which, or as a result of which, the ownership of the 
aircraft or right to the possession thereof is likely to be finally determined, 
the Governor shall by Order published in the Gazctte refer the question 
of ownership of the aircraft and right to the possession thereof to the 
Court for determination. 


(2) On any such reference to the Court it shall enquire fully 
into and determine the questions notwithstanding reference may implead 
a foreign Sovereign State. 


3. Any person claiming owncrship or right to possession of any of 
the aircraft and aggrieved by the decision of the Court in an action or 40) 
other procecding or reference may appeal! therefrom to the Full Court and 
from thence to His Majesty in Council, and such an appeal shall he not- 
withstanding such person has not taken any part in previous proceedings. 
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4. (1). For the purpose of an action or other proceeding or reference, ae 
or for the purpose of any appeal which may be brought in accordance Court of 
with section 8 of this Order, a Court shall have power— he aries 


Appellate 
Jurisdiction, 


(a) to hear evidence, to summon witnesses, to take evidence ony, 53 


affidavit and to call for production of documents ; The 
Judgment 
on Appeal, 


(b) to give such directions as it shall think fit to enable justice continued. 
to be done, and, in particular, but without prejudice to the generality 
of the foregoing power, to give directions as to the conduct and hearing > | 
of the action or other proceedings or reference, or appeals as the case may 
be, as to the persons who may be parties thereto or may be heard therein, 
and as to the time within which any step therein is to be taken; 


(c) to provide for the service of any documents whether inside 
or outside of Hong Kong. 


(2) Subject to the provisions of this Order and to any directions 
of the Court under this section— 


(a) the existing law and practice relating to civil proccedings in 
the Court shall apply as nearly as may be to an action or other proceeding 
or reference; ' 


(b) ‘the existing law and practice relating to appeals from a 
decision of the Court in a civil matter shall apply as nearly as may be 


to any appeal which may be brought in accordance with section 3 of this mt 
Order. k | 


5. (1) Until the Governor is satisfied that ownership or right to 
possession of the aircraft have been finally determined the aircraft shall 
remain in Hong Kong and the Governor may give such directions and 
take such steps whether by way of detention of the aircraft or otherwise, 
as shall appear to him necessary to prevent their removal and to ensure R We 
their maintenance and protection. 


(2) When the Governor is satisfied that ownership or right to 
possession has been finally determined he may give such directions and 
take such steps as shall appear to him necessary to give effect to decision 
of the Court. 


(3) If any person fails to comply with any direction given by 
the Governor under this section he shall be guilty of an offence and shall 
be Hable on summary conviction to a fine not exceeding H.K.$5,000 or | 
to imprisonment for a: term not exceeding six months or to both such | 
fine and such imprisonment. 


6. (1) In this Order unless the context otherwise requires— 


“action or other proceeding’ means an action or other pro- 
ceedings to which sub-section (1) of section 1 of this Order applies; 
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“Court”? means the Supreme Cow't of Hong Kong; 
‘‘person’’ includes any body of persons whether incorporated 
or not, and any Government; 


‘reference’ means a reference to the Court by the Governor 
under section L of this Order. 


(2) The atreraft referred to in this Order are the aircraft 
mentioned in the preamble to this Order together with any spare. parts, 
machinery and equipment for use in relation to any of the aircrafi, and 
the Governor may in case of doubt give directions designating mor> 
particularly the aircraft spare parts machinery and cquipment referr-d to. 


(3) The Hong Kong Interpretation Ordinance, 1911, as amended, 
shall apply for interpretation of this Order as it applies for interpre ation 
of an Ordinance. 


7. This Order may be cited as the Supreme Court of Hong Kony 
(Jurisdiction) Order in Council, 1950, and shall come into operation 
forthwith.’’ 


The aircraft in question in the action being among those whic! are 
mentioned in the Order in Council, it is plain that the Court had to conside* 
the questions of ownership and right to possession without regard to the well 
established doctrine of sovereign immunity. Furthermore, under Section 1(2) 
in the circumstances of the case, the Court was charged with the duty of full 
enquiry before giving judgment. At the commencement of the hearing before 
the Full Court, the appellants took exception to the fact that, under thi- las: 
mentioned provision, the learned Chief Justice had looked at and quoted passages 
from a certain affirmation by a Mr. Chen Cheuk Lin which had been used in 
earlier proceedings between litigants who were, in essence, the same as these in 
this action. The passages in question were quoted in the judgments in those eurlie: 
proceedings. ‘The objection to the evidence was that the affirmation gave « 
false picture of the events of November 1949 which culminated in control of 


the aeroplanes by persons claiming for the Central People’s Government. The :3§! 


appellants submitted that this evidence should not be regarded at all, but thev 
asked and obtained leave from the Full Court, to adduce further eviden:e 1: 
rebuttal or explanation of Mr. Chen’s affirmation in case the Full Court decided 
not to eliminate the latter. 


Mr. McNeill, who dealt with this phase of the argument for the appel ants, 
submitted that on a proper construction of the Order in Council ‘“‘enquire . . 
fully’? merely meant that the Court must hear the plaintiff’s case. If it wens 
further, it only implied that if upon any relevant aspect of the matte the 
plaintiff did not lead evidence, the Court would be entitled to ask the pk intif? 


to do so. He pointed to the fact that the affirmation had been made in ar «© 


interlocutory proceeding and without cross-examination. That proceeding was 
an application for a receiver and the affirmation was for the purpose o! the 
particular proceeding. He pointed also to the well known fact that it is con- 
trary to practice for a Court to call a witness in a civil proceeding without the 
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of all parties. These are of course very material considerations but | 


am unable to accept Mr. McNaill’s submission on the main point of construction. 
To limit the meaning of ‘enquire. . - fully’’ to the consideration of the evidence 


which the plaintiff chooses, or is requested, to lead, is neither In My Opinion Jurisdiction. 


consistent with the ordinary meaning of the words or the spirit of the Order in 


Council 


itself of the facts by any proper means. Where one of the partics chooses no 


in the 
Suprene 


Court of 


Hong Kong 


Appellate 


No. 53 


I take the view that the Court is given a wide discretion to inform The 
t Judgment 
on Appeal, 


to present its own case, i situation of considerable difficulty arises under the consinued. 
Order in Council. The Government of Hong Kong, being in the position of a 
stake holder, could hardly be requested to provide legal or other assistance to 


ascertal 
possible 


n and argue the case of the absent party, even if that ascertainment were 
Fortunately the issues of fact are broad rather than intricate and no 


doubt the learned Chief Justice (1 think, with respect, quite rightly) felt that 


the leas 
of the 


¢ that he could do pursuant to his duty to enquire, was to inform himself 
salient points made on behalf of the party now absent, in previous 


proceedings which, though different in immediate purpose, were brought with 
the same ultimate object as the present action. In the ordinary way of course 
it is quite improper to have regard to evidence given in previous litigation, even 
between the same parties, but in the unique circumstances | think that (subject 


to one 
to take 
—other 


condition) it was justifiable to do so. The alternative would have been 
steps (probably in vain) to try to find a witness to give the same evidence 
wise it could not be said that there bad been full enquiry. The condition 


upon which, in my opinion the admission of this affirmation was justifiable, is 
that the appellants should have had notice and an opportunity for reply. The 
Court could have been reconvened for the purpose if necessary. The appellants 
svould still be unable to cross-examine of course, but in a case such as this I 


think ¢ 
In the 


hat leave to give evidence in rebuttal would be sufficient compensation. 
special circumstances, IL think that the ends of justice will be served, not 


by excluding the material in question, but by admitting also the evidence in 
rebuttal which was given before the Full Court. The earlier cases and the 
judgments in which the affirmation in question was quoted were, of course, 
referred to at the trial of the action, at which Sir Walter Monckton related the 


whole 


history of the litigation. A passage of his argument relevant to the 


affirmation now complained of was :— 


“The proceedings which have taken place in the Court and which T shall 


LT will 


refer to shortly will also satisfy your Lordship that at or about this time 
(9/11/1949) a number of employees on the executive and technical staff 
of the Corporation were taking orders from what has become the People’s 
Government and not from the organs of the National Government with 
the result that the authorities put in by the National Government were 
unable to get in touch with or control the aircraft, or the use of them.”’ 


now set out the portion of Mr. ©. L. Chen’s affirmation quoted by the 


learned Chief Justice :— 


oe 


T say that from its organisation in 1942 the Corporation had been 
administered and controlled as a department of the Ministry of Commu- 
nications and I say that the Corporation is still a Department of the 
Central People’s Government now controlled and administered by the Civil 
Acronautical Administration. [ say that the possession, control and 
management on bebalf of the Central People’s Government of all the 
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eee assets, properties, equipment machinery belonging to the Central Aur 
fourt of Transport Corporation has been at all material times in myself as Managin2 
peng Director and in the members of the staff of the Corporation appointe | 
Jurisdiction, by me and acting under my instructions and orders to retain and maintain 

ee possession, control and management of this property as State Property. 
The : 
Judgment “ T further say that on the 9th November 1949, L accepted the orders 
on Appeal, . : ‘ ; ’ a : sap 
mitained: of the Central People’s Government of the People’s Republic of China 


and went to Peking with the intention of continuing to carry out the 
objects. for which the State Property was to be used under the laws and 
constitution of the Republic of China, namely to fly the routes linking 10 
the cities of Pcking-Nhanghai-'Tientsin-Hankow-Chungking-Kunminc- 
Mukden-Lanchow and other cities as well as to connect the said cities of 
China with Hong Kong and Bangkok.”’ 

° Prior to my departure for Peking as stated in Paragraph 8 of this 
Affirmation I authorised the Directors of the Business, Finance, Oper :- 
tions Departments and other senior officials of the Corporation to set up 
an Emergency Committee for the purpose of consultation on measures to 
prevent the officials of the deposed Nationalist Government from getting 

control of, sabotaging, damaging, or tumpering with the assets and 

properties of the Corporation or from removing such assets and properties 20 
from the jurisdiction of this Honourable Court to Formosa. Among suvh 
senior officials were some of the persons joined as third parties in this 
Action. Other senior officials of the Corporation are not Third Parties 
and were not defendants in any other suits before this Honourable Cou:t. 
Acting under my instructions and in continuous communication with me 
these senior officials lave directed the routine work of the offices, the 

necessary ground maintenance work on the aircraft, and have exercised 

complete and absolute possession and control in every respect of all the 

assets, properties, aircraft and real estate belonging to the Corporation. |. 

I say that I gave the said snstructions and orders for and on behalf of the 3° 

Central People’s Government. | further say that the wages of all of 

the employees and staff from the 15th November, 1949 have been paid 

by the Central People's Government.” 


Exhibited to the affirmation was the following communication :— 


“To: 
General Manager Chi Yi hau, 
General Manager Cheuk Lin Chen, and 
All Officers and Workmen of 
China National Aviation Corporation and 
Central Air Transport Corporation. 49 
My hearty welcome to you who rise gloriously to uphold the ceuse 
under the guidance of the two General Managers Liu and Chen. 


I hereby accept in the name of the Cabinet of the People’s Central 
Government of the Chinese People’s Republic the telegraphic request made 
by you on 9.11.1949, declare the China National Aviation Corporation 
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and the Central Air Transport, Corporation to be the property of the es 
Chinese People’s Republic and exercise (the right of) control of the said Cute of 
China National Aviation Corporation and the said Central Air Transport “on Kevg 


' : é Appellate 
Corporation on behalf of the People’s Central Government. Jurisdiction. 


[ hereby appoint Chi Yi Liu to be General Manager of the China the 


National Aviation Corporation and Cheuk Lin Chen, General Manager of rig eae 
the Central Air Transport Corporation. continued 


T hope all officers and workmen of the said two Corporations remaining 
in Hong Kong and Specially Liberated Areas will hereafter unite in a 
10 body under the guidance of the two General Managers Liu and Chen, 
heighten their precautions, shatter the secret plots of the reactionaries, 
bear the responsibility of protecting the asscts and wait for further 
instructions (from me). The (cost of) living for all the officers and 
workmen shall be borne by the People’s Central Government. I again 
hope that you will stick to the position of patriots, strive to make progress 
and exert yourselves in the cause of establishing the civil aviation enter- 
prise of New China. 


Dated the 12th day of November, 1949. 


(S¢d. & Chopped) Chow En-loi.”’ 


20 It is appropriate to mention here that the Full Court has itself acted on Ti 
the principle indicated above in connection with two matters of evidence. In | 
the first place the following statement of fact appeared in the judgment appealed Li 
from :—‘*,-. . . Central Air Transport--possessing in addition to the aircraft in | 
Hong Kong property to the value of HK$6,000,000 in China. . .’’. Although I 
counsel at the appeal took no specific objection to this passage, it is unsupported | 
by evidence on the record except possibly by the implication arising from the 
statement in the agreement for sale that the ‘“‘major part’’ of the assets were in 
Hong Kong. The statement abovementioned was taken from a judgment in 
earlier proceedings. Secondly, the Court felt that there was insufficient in- | 

30 formation on the record concerning the registration of the aircraft. The Court | 
was therefore reconvened and at the request of the Court the appellants made 
available further evidence on these points and it was called by the Court. There | 
was no question of surprise, as the major part of the evidence was given by ia 
witnesses who had already given evidence for the appellants. Counsel for the \ 
appellants maintained their objection to the evidence but on its admission by 
the Court asked only leave, which was given, to put in one supplementary | 
affirmation on Chinese law. mii 


I proceed now to a statement of the facts as T see them, taking into 
consideration the additional evidence adduced before the Full Court, that called 
40 by the appellants as well as that called by the Court itself. i 


The Nationalist Government of China originally at Nanking, moved its 
seat of Government to Canton in April, 1949, thence to Chungking on the 12th Hi) 
October, 1949, thence to Chengtu on 29th November, 1949, and finally to Taiwan 
on 9th December, 1949. The Central People’s Government was proclaimed on 
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Cee the Ist October, 1949, and purported by decree to dismiss the ministers of the 
Court of Nationalist Government and appoint new ones. By the 12th December, 1949, 
Pe virtually the whole of the mainland of China was under the control of the 
Tuned ction, Central People’s Government—a few southern provinces and Hainan Islund bad 


not yet been taken. 


No. 63. 
The 
ry ae Prior to the material time, the Nationalist Government operated through 
continued, the Central Air Transport Corporation (hereinafter called CATC) air services 
within China and to [ong Kong and other territorics. CATC wag unipcor- 
porated, state-owned, and operated by a Board of Governors under the direction 
of the Minister of Communications. Another hike air service was owned and 
operated by the China National Aviation Corporation (hereinafter called Ch AC) 
a corporate body in which the Chinese Government owned 80% of the stock 
and an American company 20%. All of these aircraft were registered in Ci ina. 
By June 1949, the whole organization of CATC had been moved from Shanghai 
to Canton. By the Ist September, 1949, it had been moved to Hong Kong and 
operated from there. The GNAG aeroplanes and organization were algo in 
Hong Kong at the material date. 


) 


On the 9th November, 1949, Mr. C. L. Chen, the ‘‘Managing Director?’ 
of CATC left Hong Kong for Peking and accepted the orders of the Ce itral 
People’s Government. He left behind him in Hong Kong a committee of +" 
officials with the object of holding control and excluding those adhering tc the 
Nationalist Government. By a document dated the 12th November, 1949, the 
Nationalist Minister of Communications appointed Mr. Ango Tai a Governor of 
the Board of Governors of CATC and on the 18th November appointed him 
Vice-President and concurrently Acting President. The evidence of Mr. Ange 
Tai given before the Full Court, is that Mr. C. L. Chen was at the same time 
dismissed, and as far as the Nationalist Government is concerned there is ne 
reason to doubt this statement. The Minister of Communications, according tc 
Mr. Tai’s evidence came personally to Hong Kong from Taiwan to attend te 
these matters—a fact which in passing seems to indicate that Taiwan was already #0 
contemplated as the future seat of the Nationalist Government. On the 13th 
November, the Nationalist Government suspended the certificates of registration 
of the aircraft. From then on there was a struggle for possession and cvntro 
of the aircraft both of CATC and CNAC. The details are not material. It 1» 
sufficient that Mr. Tai endeavoured to retain or regain control, but despite his 
best endeavours, de facto possession and control had passed to those (a majority 
of the employees) claiming to hold for the Central People’s Government ly, a 
the latest, the 22nd November, 1949. The document dated the 12th Nove: nber, 
1949, signed by Mr. Chow Kn-loi and quoted above, indicates the attitude of 
the Central Pcople’s Government. a 


On the 24th November, 1949, CATC in an action brought by the 
Nationalist Government representatives obtained an interim injunction ayains’ 
some twenty named defendants, prohibiting them, personally or by servants of 
agents from entering or remaining on certain premises or removing (inte! alia) 
the aeroplanes. On the 25th November, those defendants obtained a ‘‘counter’’ 
injunction prohibiting the plaintiff corporation from removing the sume property. 
The appellants claim that the first injunction was disobeyed, but [ think little 
reliance can be placed upon the evidence to that effect; in view of the number 
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of employees (in the region of three hundred) who had ‘fattorned’’, control could Late 


probably be retained without disobedience to the injunction. The injunctions, Cours of 
however, served to immobilize the aircraft and remained in force until certain Leer 
other litigation in 1950 was disposed of. That litigation was designed to effect Fursdiction 
the same purpose as the present action and 1s briefly described in the judgment .) , 
of the learned Chief Justice. Save that it was decided by the application of Tie " 

the doctrine of sovercign immunity and thereby provided the background for the Judgment 


: js ‘ : ee : a on Appeal 
Order in Council abovementioned, I do not think that litigation is material here. dt 


The next event of importance took place in December 1949. A contract 

10 of sale was concluded by offer dated the 5th and by acceptance dated the 12th 

between officials representing the Nationalist Government as vendors and General 

C. L. Chennault and Mr. Willauer, as purchasers. On the 12th December also 

the Nationalist Government purported to cancel the certificates of registration of 

the aircraft. The contract of sale forms the basis of the appellants’ claim to 
title and is in the following terms :— 


ei December 5, 1949. 


His Excellency the Minister of Communications 
National Government of China, 
Taipeh, Taiwan. 


20 Your Excellency : 


This letter is written to confirm our mutual agreement, that 
whereas :— 


(A) The National Government of the Republic of China (hereinafter 
referred to as the Government) is the legal and beneficial owner 
of all the outstanding shares of stock of the Central Air Transport 
Corporation (hercinafter referred to as CATC) and 80% of the 
outstanding shares of stock of the China National Aviation Cor- 
poration (hereinafter referred to as CNAC), and 


(B) We, the undersigned C. L. Chennault and Whiting Willauer 
30 (hereinafter referred to as Chennault and Willauer) desire to pur- 
chase and operate the physical assets of the said CATC and CNAC, 
and to acquire the shares of stock in CATC and CNAC held by the 
Government. 


(C) These physical assets, a major part of which are now located in | 
the Colony of Hong Kong, are now subject to various injunctions L} 
issued by the Supreme Court of the said Colony of Hong Kong, 
with the result that the said CATC and CNAC have been forced 
to cease their operations and the said physical assets have materially 
decreased in value, and 


40 (D) The Government is unwilling to sell or otherwise dispose of said _. 
physical assets or stock except upon the most binding assurances 
that after such sale or disposition they will not be used in any way 
for the benefit of or for the carriage of passengers or goods within, 
to or from the Communist areas of China, and 
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(E) The Government is concerned and anxious to secure the future o: 


(F) 


the loyal staff members of the said CATC and CNAC, and 


The Government is particularly anxious to sell the physical assets 
and the stock of the said CATC and CNAC to Chennault anc 
Willauer because of the trust and confidence it imposes in them by 
virtue of their loyal and devoted services during the war of }:bera 
tion to China and to the cause of the United Nations, because the 
Government recognised that Chennault and Willauer have # mpl: 
demonstrated their ability to operate efficiently air transpor” ser 
vices, and because the Government is confident that Chennau't and 
Willauer will always use their best efforts to insure that the said 
assets will never be used for the benefit, directly or indirect:y, of 
the Communist areas of China but rather will be used in furtherance 
of the anti-Communist cause. 


NOW THEREFORE it is agreed as follows :— 


. (1) 


(2) 


The Government agrees to cause the said CATC and CNAC to sell. 
and Chennault and Willauer agree to buy, all of the physical .sset.; 
and such stock as is owned by the Government of the said CATC 
and CNAC, free and clear of encumbrances, for the sum of United 


States Currency One Million Five Hundred Thousand Dollars “ 


(US$1,500,000.00) in the case of the CATC assets, and the sum 
of United States Currency Two Million Dollars (US$2,000,000). 
in the case of the CNAC assets and for the further considerstion: 
referred to herein. 


Chennault and Willauer agrec to pay the said purchase price as 
follows :— 


(a) By issuing to the said CATC three joint promissory notes. 
numbered serially, cach in the sum of United States currency 


Five Hundred Thousand Dollars (U8$500,000), payable to— 
bearer without interest, and subject to the terms and conditions 


set forth in the form of note attached to this letter, and 


(b) By issuing to CNAC three joint promissory notes, numbered 
serially, and payable to bearer without interest, of which the 
first such note shall ke in the sum of United States Currency 
Six Hundred Thousand Dollars (US$600,000), and the second 
and third such notes shall be in the sum of United States 
Currency Seven Hundred Thousand Dollars (US8$700,000) 
each, subject to the terms and conditions set forth in the form 
of note attached to this letter, and 


(c) By causing to be organized a corporation or corporations or & 
other legal entities under the laws of such country or countries 
or place or places as Chennault and Willauer may sele«t, to 
which corporation or corporations or legal entities Chennault 
and Willauer shall transfer the said physical assets and shares 
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of stock of CATC and CNAC in consideration of which the Nea 
corporation or corporations shall issue its or their promissory | Cours of 
notes, payable to bearer without terest, in substitution for OT ae 
the aforesaid notes jointly issued by Chennault and Willauer; Jurisdiction 
the said substitute notes shall be in the same amounts and. 5 
substantially subject to the same terms and conditions as the The — we 
notes of Chennault and Willauer for which they are sub- pay Te 


stituted, excepting only that such corporation notes shall not continued. 
be limited to payment out of the said physical assets of CATC 


10 and CNAC but shall be fully payable out of the assets of any 
nature belonging to ihe new corporation, corporations or legal | 
entities, 


(3) Chennault and Willauer agree that at any time after the organiza- 
tion of said corporation or corporations or legal entities referred 
to in paragraph (2) (b) above they will, at the option of the holder 
of any of the said promissory notes and upon surrender of such 
note, instead of paying cash, issue or transfer to the holder or 
holders of such note a proportion of stock or evidence of ownership 
in the new corporation or corporations or legal entities equal to 

20 the proportion the note surrendered bears to all the notes issued, 
provided, however, that the holder of such note who wishes to 
exercise such option shall be a person whom Chennault and 
Willauer in their uncontrolled discretion shall consider 


(a) to be a person free of any connection with or commitments 
to any Communist forces or powers in China but who rather 
represents the true forces of Anti-Communism in China, and 


(b) to be a person designated or intended to exercise such option 
by the authorized representatives of the Government or their 
designees, and i 


30 Further provided that there shall have first been executed betwecn 
the said corporation or corporations or legal entities and Chennault 
and Willauer a management contract in form, duration and terms 
satisfactory to Chennault and Willauer. 


(4) Chennault and Willaucr agree to usc their best efforts and to do 
everything within their power to reduce the said assets to their i 
possession and absolute control. ; | 


(5) The Government agrees to use its best efforts and to do everything : 
within in its power to assist Chennault and Willauer to reduce the iH 
said assets to their possession and absolute control. Ti 


40 (6) Chennault and Willauer agree that the said assets shall not be 
used, directly or indirectly, for the benefit of or for the carriage Vk 
of passengers or goods within, to or from the Communist areas i 
of China. 
| 
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(7) Chennault and Willauer agree to use their best efforts to continue 
in their employment as many of the loyal employces and staff 
members of the said CNAC and CATC as is reasonably possible 
and to dispose of the rightful claims of Pan American Airways, if 
any are proved, in the case of CNAC. 


(8) This letter and the promissory notes and bills of sale issued here- 
under contain the whole and entire agreement between the partics. 


If this letter meets with your approval and agreement will you kine ly 
sign and return to us the enclosed duplicate copy. 


Yours respectfully, 
C. GU. CHennau.t and WHITING WULLAUER 


(signed) 
BY. so iceed hea ante nsek ee ie eden esate 
C. L. Chennault, U.S. Citizen. 
‘ (signed) 
BY Seieadcahcndanvid cn debesesa nen tunes es ap eaeeta 


Whiting Willauer, U.S. Citizen. 
the above terms accepted and : 
approved : 


(signed) 
Nih Chun-sung, Deputy Secretary-General 
of Executive Yuan and concurrently Chair- 
man of Board of Directors of CNAC, 138 
December, 1949. 


(signed) 
Liu Shao-ting, Vice-Minister of Commu- 
nications and concurrently Chairman of 
Board of Directors of CATC, 12 December, 
1949.”’ 


By a document dated the 19th December, 1949, the purchasers under the 
above-mentioned contract of sale transferred their right, title and interest in and 
to the asscts affected thereby to the appellant corporation. With a letter dited 
31st December, 1949, and signed by Mr. Willauer as Vice-President of the 
appellant corporation and also on behalf of the partnership Chennault and 
Willauer, were enclosed four promissory notes in ‘‘full settlement of all our 
obligations in connection with the purchase of the stock and all assets of wiat- 
soever nature of CATO’. = Certain further evidence, which T do not deer! it 
necessary to detail, was produced, tending to confirm that the sale was made 
by or on behalf of the Nationalist Government. New registration certificates 
were issued by the United States Authorities on the 19th December, 1949, and 


by the Central People’s Government about the Ist February, 1950. 
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The question of recognition of the two governments was dealt with by seem 
the production of information received from His Majesty’s Government in another ove of 
suit. It is in the form of questions and answers :—— Hong Kong 


Appellate 
Jurisdiction 


ions, . 
Questions No. 53. 


“1. Does His Majesty's Government recognise the Republican Govern- Jedenient, 
ment of China (the Nationalist Government) as the de jure Government 0 APPe*! 
of China? , 


2. If not, when did His Majesty’s Government cease so to recognise 
that Government? 


3. Is the Central People’s Government or any other Government recog- 
nised as the de jure Government and, if so, from what date? 


4. Has the Republican Government ceased to be the de facto Government 
(either at the time of moving seat of Government to Formosa or 
otherwise) and, if so, from what date? 


Is any other Government recognised as the de facto Government and, 
if so, from what date? 


or 


6. What is the status of Formosa? Is Formosa part of China or is it 
Foreign territory vis-a-vis China? 


Answers: 


1. H.M. Government in the U.K. does not recognise Nationalist 
Government (Republican Government) as de jure Government of 
Republic of China. 


2. Up to and including midnight January 5th/January 6th 1950 H.M. 
Government recognised Nationalist Government as being de jure 
Government of the Republic of China and as from midnight January 
5th/January 6th 1950 H.M. Government ceased to recognise former 
Nationalist Government as being de jure Government of the Republic 
of China. 


3. As from midnight of January 5th/6th 1950 H.M. Government recog- 
nised Central People’s Government as de jure Government of the 
Republic of China. 


4. H.M. Government recognise Nationalist Government has ceased to 
be de facto Government of the Republic of China. It ceased to be 
de facto Government of different parts of the territories of Republic 
of China as from date on which it ceased to be in effective control 
of those parts. 


5. H.M. Government does not recognise any governments other than 
Central People’s Government of the People’s Republic of China as 
de facto government of the Republic of China. Attention, however, 
is invited to the 2nd sentence in answer to question 4. 
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6. In 1943 Formosa was a part of the territories of Japanese Kmipir: 
and H.M. Government consider Iormosa is still de jure part of that 
territory. 


On December Lsty 1943, al Cairo, President Roosevelt, Generalissimo 
Chiang Kai-shek and Prime Minister Churchill declared all territories thet 
Japan had stolen from Chinese including Formosa should be restored to 
the Republic of China. On July 26th, 1945 at Potsdam, the heads of 
the Government of United States of America, the United Kingdom and 
the Republic of China reaffirmed ‘The terms of Cairo Declaration. shel 
be carried out.” On October 25th, 1945, as a result of an order issued 
on the basis of consultation and agreement between Allied Powers con- 
cerned, Japanese forces in Formosa surrendered to Chiang Nai-she:.. 
Thereupon with the consent of the Allicd Power Administration, Formosa 
was undertaken by the Government of the Republic of China. At presen:, 
actual administration of the island is by Wu Kou Cheng, who has no, 
so far as H.M. Government are aware repudiated superior authority of 
Nationalist Government. 


IT am advised that the effect of recognition by H.M. Government us 
stated in answer to question 1 to 5 and in particular its retroactive effect 
(if any) are questions for the court to decide in the light of those answers 
and of evidence before it. Knds. Copy of letter follows by air.”’ 


It is unfortunate that at the time of the proceedings before the lower 
Court it was not known to Court or counsel that a supplementary reply had been 
received in answer to a further question by the then Chief Justice, Sir Lesiie 
Gibson. It was received apparently on the 16th March, 1950—tbat is, after 
the proceedings in O.J. Actions Nos. 5 & 6 of 1950, but prior to the hearing 
of the appeal. It was not however used at the hearing of the appeal. As :n 
the present case prominence was given by the appellants to a point of construction 
which it apparently clarified, the Court brought it to the notice of counsel who 
agreed that it must be incorporated in the record. The question and answer 
are as follows :— 


Question: 


‘““ Chief Justice would be grateful if he could be further informed wheti cr 
H.M.G. recognises the People’s Government as having become the de 
facto sovereign government or the government exercising effective control 
on first October, 1949 when it was proclaimed, or any other date between 
that date and fifth January, 1950, of the parts of China of which the 
Nationalist Government had ceased to be the de facto government.” 


Answer: 


‘* H6M’s Government in the United Kingdom recognised in period between 
October 1st, 1949 and 5th/6th January, 1950 the Central People’s Gov- 
ernment was de facto Government of those parts of territory of Repubhiic 
of China over which it had established effective control and if control 
was established after October 1st, 1949 as from dates when it so established 
control.’’ 
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Mr. D’ Almada, for the appellants, conceded that in view of the terms of the ae 
answer he could not maintain his argument that upon the construction. oF He eae 
earlier answers there was no question of de facto recognition prior to midnight “Typ ate 


Appellate 
on the 5th/6th January, 1950. Junadiction. 
; : : No. 5d. 
Upon these facts it was submitted on behalf of the appellants that the The 
learned Chief Justice was Wrong vn holding that by virtue of the doctrine Rita eee 
retroactivity the aircraft were owned by the Central People’s Government as aes 
from the Ist October, 1949. The argument was based on the quality of the 
possession in those holding for that government. It was further submitted that ; 
10 the other finding that the sale was incompatible with the trusteeship of the tt 
Nationalist Government was based on no evidence; as to the principle of law 
involved, while T think it was conceded that there might be such a principle, it a 
was contended that it was not one whieh could apply to the present circumstances, 


which must be governed by the principle of continuity. 


The essential question 1s whether the Nationalist Government had as ub 
the 12th December, 1949, power to and did effectually dispose of and give to iy 
the purchasers @ good title to the aeroplanes 10 question. Recognition de jure EF 
at that date remained with the Nationalist Government but on my reading of 
the answers to the questionnaire, de facto recognition must be deemed to have 
20 been extended as at that date to the Central People’s Government as regards the 
areag then under their control. That view is strengthened by the answer to 
the supplementary question. The Nationalist Government could not therefore 
effectively dispose of any part of the public domain within those areas, it is well 
established by authority that during de facto recognition the government 80 
recognised has full rights of ownership and control in its own territory. In 


the Arantzazu Mendi, 1939 A.C. 256 at 265,. Lord Atkin gaid :— 


“Tt necessarily implies the ownership and control of property whether for 

military or civil purposes, including vessels whether warships or merchant 

ships. In those circumstances it seems to me that the recognition of a 

30 Government as possessing all those attributes in a territory while not 

subordinate to any other Government in that territory is to recognise 1b 

as sovereign, and for the purposes of international law as a foreign 

sovereign State. Tt docs not appear to be material whether the territory 

over which it exercises sovereign powers is from time to time increased or 
diminished.”’ , 


In Wheaton’s International Law (4th Hdition, p.48) the writer puts the position 
as follows :— 


‘ Byen the lawful sovereign of a country may, or may not, by the particular 
municipal constitution of the State, have the power of alienating the 

40 ublic domain. The general presumption, in mere internal transactions 
with his own subjects, 18, that he is not so authorized. But in the case 

of international transactions, where foreigners and foreign governments are 
concerned, the authority is presumed to exist, and may be inferred from 

the general treaty-making power, unless there be some expres® limitation 

in the fundamental laws of the State. 5o, also, where foreign govern- 

ments and their subjects treat with the actual head of the State, or the 
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govermment de facto, recognised by the acquiescence of the nation, for 
the acquisition of any portion of the public domain or of private confiscated 
property, the acts of such government must, cn principle, be considcred 
valid by the lawful sovereign on his restoration, although they were the 
acts of him who is considered by the restored sovereign as an usurper. 
On the other hand, it seems that such alicnations of public or private 
property to the subjects of the State, may be annulled or confirmed. as 
to their internal effects, at the will of the restored legitimate sovereign, 
guided by such motives of policy as may influence his counsels, reserving 
the legal rights of bonae fide purchasers under such alicnation te be 
indemnified for ameliorations.’’ 


This presumption in favour of the validity of an alienation of part of the public 
domain to a foreigner must be read, I think it is obvious, where there ar: de 
jure and de facto governments in conflict and in contro] of different areas, ~vith 
reference only to the portion of the public domain in the arca of the governrient 
responsible for the alienation in question. As regards publicly owned move:ble 
property which either government thinks fit to take from its own to neutral 
territory during the continuance of recognition, there can be no reason to suppose 
that it thereby loses any power to alienate which it previously had. I leave 
aside for the moment any special considerations which may be thought to at:ach 
to ships and aeroplanes by reason of their peculiar character. 


The acroplanes the subject matter of these proceedings (being -ivil 
commercial aircraft and not war-planes) had been sent to Hong Kong by the 
Nationalist Government in its retreat. As a belligerent government it was 
entitled to take steps to preserve for its own benefit, and to remove trom 
possibility of capture, such important assets. Up to a date in November 1/149, 
the aeroplanes remained in the possession of the Nationalist Government, but 
then against the will of that government certain of its employees claimed to hold 
the aeroplanes for the Central People’s Government, and obtained effective 
physical control of them, despite the efforts to the contrary of those acting on 
behalf of the Nationalist Government. The Central People’s Government having 
adopted the actions of those holding physical control, there was a sufficient ciaim 
of possession to invoke the doctrine of sovereign immunity. But with that 
doctrine the Court has now no concern and it is necessary to decide whether 
physical control so obtained is effective to antedate the title of the Central People’s 
Government to the assets in question, to the commencement of that con:rol. 
In the judgment appealed from, the learned Chief Justice held that the doctrine 
of retroactivity did, by virtue of that control, operate so as to render of no eficct, 
the acts of the Nationalist Government relating to the aeroplanes. 


ne 
ae 


au 


bf A 
hei 8 


ee 


The ordinary rule as to the retroactive effect of de jure recognition is 4 


expressed by Denning, [..J., in Boguslawski v. Gdynia-Ameryka Linie (1951) 
1 K.B. 162 at 181— 


‘Tn the ordinary way, of course, our courts do give retroactive effect to the 
recognition of a government, in that we recognise the acts of that .ov- 
ernment within its proper sphere to have been lawful, not merely from 
the time of recognition, but antecedently, from the time that if was an 
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effective government. Thus, if it has already made decrees transferring J” Le 
to itself goods and chattels within its territory and sold them to British Court. of 
buyers, our courts will recognise the transfer as valid: Aksionaroye Sho 
Obschestvo A.M. Luther v. James Sagor & Co. If it has already passed jurcdicting: 
legislation dissolving companies incorporated within its territory, our V7 5. 
courts will hold the companies to be non-existent as well here as there : the inate 
Lazard Bros. & Co. v Midland Bank Ltd. The reason for this retro- jndgment, 
activity is that, just as we recognize the decrees of the government eral 
subsequent to recognition to have been lawful, so also we must recognise 
the prior decrees to be lawful, unless, indeed, we are to say that the 
government must re-enact those prior decrees all over again before they 
can have any validity in our eyes. That would be a work of superero- 
gation and humiliation to which that government might reasonably 
object, and it would be inconsistent with the sovercignty which 1s involved 
in recognition.” 


Then follows this qualification :— 


‘“ The retroactive effect must, however, be confined to acts of the government 
within its proper sphere, that is to say, acts with regard to persons and 
property in the territory over which it exercised effective control : Banco 
de Bilbao v. Sancha; or acts with regard to ships which are registered 
there and whose masters attorn to it: Government of the Republic of 
Spain v. S.S. ‘‘Arantzazu Mendi’’. Just as the new government only 
gains its right to recognition by its effective control, so also the extent 
of the retroactivity is limited to the area of its effective control.”’ 


There is, I think no act of the Central People’s Government affecting 
persons and property in its own territory which has any bearing on the question. 
The purported dismissal on October Ist, 1949 of the ministers of the Nationalist 
Government which has been frequently referred to, can only be deemed effective 
within the territory and as regards assets from time to time in the control of 
the People’s Government. Elsewhere, and so long as the Nationalist Government 
retained de jure recognition, such a decree could have no effect. The only ‘‘act’’ 
of the Central People’s Government with direct reference to the acroplanes was 
a declaration signed by Mr. Chow En-lai that CATC was the property of that 
Government, a declaration which could not of itself possibly have the legal result 
of divesting any title of the Nationalist Government to the property in question, 
but was no more than an acceptance and adoption of the acts of those who claimed 
control on behalf of the Central People’s Government. These acts have been 
referred to as an ‘‘attornment’’ to the People’s Government and while that is 
a possible description T think there is not very great similarity between the 
position of those attorning and that of the master and crew of a ship. © I doubt 
whether either possession or custody of the aircraft could be said to be in Mr. 
Chen‘ Cheuk Lin as Chairman of the Board of Governors (and replaced by the 
Nationalist Government, according to evidence adduced before the Full Court, 
by Mr. Ango Tai on 12th November, 1949 while the question of physical control 
remained unsettled) and there is no evidence that the Board of Governors attorned 
as a body. Those who finally ended up in actual control were a majority of 
the employees including Mr. Chen and a number of the other senior officials. 
I see no point however in going further into this matter as I think there is no 
essential difference in principle between an attornment in the strict sense and a 
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mere forcible taking of possession. As against those who were up to tha 
moment rightly in possession, both are wrongful acts. A bailee cannot by 


attorning to a third person against the will of his bailor deprive the bavor of 
any title which he may have to tiie goods in question. If he is the true owner 


his rights are not affected. If the persons attorning in the present case had 
the custody of the aeroplanes they had it by virtue of their employment by the 
Nationalist Government. Their exclusion of their employers from posscssiot 
must therefore be a breach of municipal law. If, on a wider view, the ac tions: 
of the persons concerned might possibly be regarded, in view of the adoption or 
those acts by the Central People’s Government, as acts either of civil wu or 
of sovereignty, they cannot be regarded as being in accordance with internationa 
law. No government may carry on its civil war in neutral territory and as. 
Denning, L.J., said in the Boguslawski case (supra) at page 180 referring te 
the Polish government in exile--‘‘No such remedies could have been exerciset 
in England except by the permission of our government. No other governmen: 
can exercise acts of sovereignty here except with our consent.’’ Ir the 
‘Christina’, 1938 A.C. 485 it was held that it was unnecessary to consider by 
what mode possession was obtained; but that was in relation. to a claim o: 
sovereign immunity arising from the independent status in international lew oi 


the foreign sovereign. In the present case no such question can be considered. + 


and the court must make a declaration of legal rights. If those rights are 
dependent to any extent on possession of the subject matter of the dispute, 1] 
think that acquisition of possession by a wrongful act, cannot confer upon the 
party so acquiring it, any benefit which he did not previously enjoy. In other 
words the question must be settled with reference to the right to possession. In 
Lauterpacht’s ‘“‘Recognition in International law’’ (1948) the application cf the 
principle ‘‘Ex injuria jus non oritur’’ to international law is dealt with or 
pp.420-426. It is subject to exceptions but the following general statement— 
(from pp.420-1)—seems to me to be applicable in the present circumstances :— 


‘ The principle ex injuria jus non oritur is one of the fundamental maxims 
of jurisprudence. An illegality cannot, as a rule, become a sour-e of 
legal right to the wrongdoer. This does not mean that it cannot produce 
any legal results at all. "or it gives rise to a legal liability of the law- 
breaker; it may become, in the interests of intercourse and general security. 
a source of rights for third persons acting in good faith; it may, temporarily 
and provisionally, confer upon the wrongdoer a measure of protection of 
his possession; it may, if the rigid conditions of lapse of time and of other 
requirements have been complied with, crystallize into a legal right as 
the result of the operation of prescription. But to admit that, apart from 
well-defined exceptions, an unlawful act, or its immediate consequences, 
may become suo vigore a source of legal right for the wrongdoer 1s te 
introduce into the legal system a contradiction which cannot. be solved 
except by a denial of its Jegal character. International law does no: and 
cannot form an exception to that imperative alternative.’’ 


A passage in the judgment of Hill, J., in the Jupiter (No. 3) 1927 P.D. 
122 at 135-6 appears to be particularly apt in the present circumstances. One 
Lepine the captain of the vessel had allowed representatives of the U.S.5.3%. to 
take possession of it. After holding that the captain had custody only o° the 
vessel and that the right to possession was in Mr. Bourgeois, an administrator 
appointed by a French court, Hill, J., said :— 
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“The result of these considerations is that in March, 1924, when Lepine Coit 
allowed the U.S.S.R. to take possession of the ship, M. Bourgeois was Canek al 
in actual possession and had the right to possession. Lepine may have Mond Ns 
acted as a loyal subject of the U.8.5.R., but he betrayed his trust to his Finan: 

~ employers. Prima facie the act of Lepine was wrongful. Prima facie 4 «3 
M. Bourgeois, who had possession in fact and law, was wrongfully deprived rhe 
of possession in fact. Prima facie M. Bourgeois is entitled to recover Judament 
possession. His right does not depend merely upon a right to sue given umieds 
by the French decrees. It depends upon possession, and right to 
possession, in England, and wrongful dispossession in England, and the 
ship is under the arrest of this Court. If M. Bourgeois had possession, 
and the right to possession, here, and was dispossessed here, there can 
be no question as to his right to sue here. Judgment must be pronounced 
in his favour, unless the Cantiere Olivo Societa Anonima can show that 
the U.S.S.R., who sold the ship to them, had a superior title. It is 


upon the title of the U.S.S.R. that the Cantiere defend.”’ 


Similarly here, I think that only if the Central People’s Government had 
a right to possession superior to that of the Nationalist Government could they 
rely upon the control actually obtained cn their behalf, as giving them exclusive 
jurisdiction over the aeroplanes. If the latter are to be regarded as ordinary 
chattels there can be, in my opinion, no question of any such superior right. 
As I have already said I think that the Nationalist Government as a belligerent 
and de jure Government was entitled {o maintain its original, unchallengeably 
rightful possession and control. 


If, putting it at the highest, the aeroplanes are to be regarded as being 
in the same position as a ship registered in territory occupied by the Central 
People’s Government, the matter presents greater difficulty. The question is 
one of the right to possession of state-owned property. Perhaps the closest 
analogy is to be found in the cases wheré there have been competing requisition- 
ing decrees by the de facto and de jure governments in respect of ships, but I 
know of no such case which has been decided on the merits. The doctrine of 
sovereign immunity has proved the deciding factor and obviated the necessity 
for consideration of anything further. That was the case in the “Arantzazu 
Mendi”’ (supra); in the ‘‘Christina’’ (supra) the extent to which the vessel in 
territorial waters remained subject to the law of the flag was similarly not con- 
sidered. Whatever the importance that might attach to the port of registry if 
the vessel were in the possession of a third party ia the position of a stake-bolder, 
I do not think that it has ever been suggested that any such consideration could 
over-ride the belligerent rights of a government rightly in possession of the 
vessel. It would be an absurdity if one recognised belligerent could by decree 
wrest property from another in neutral territory, and no neutral court could in 
my opinion give it any effect, in the unlikely event of its being called upon to 
adjudicate upon the merits. In any event, there is no complete analogy between 
ships and aircraft. They differ in many ways including the matter of registra- 
tion; that of ships is in a particular port whereas the registration of aircraft is 
national. The opinion expressed in Shaweross and Beaumont on Air Law (2nd 
Edition at p.14) is that (subject to the influence of statute law in particular cases) 
aircraft are sui generis. 
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ine My opinion therefore upon this aspect of the case is that the Central 
Court of People’s Government could not show any superior title or right to possessicn : 
wi nor can it rely upon any rights arising out of actual possession acquired in ihe 
Jurisdiction, way it was; therefore it had no possession which could bring into etfect the 
doctrine of retroactivity. ‘That doctrine [ think relates to the acts of a govern- 
The) ment which has already acquired jurisdiction through possession and cannot 
Judgment inglude the actual act of taking possession if that act be wrongful. On this 
point I hold therefore that the ordinary principle of continuity was not displa ed 
by any consideration of retroactivity and that it follows that the Nationaiist 


Government was entitled to possession of and had jurisdiction over the aeroplares. 10 


continued, 


In arriving at this conclusion I have accepted that the principle of 
retroactivity applies only to the acts of a government relating to persons and 
property within its effective control. This seems to be the effect of all the leading 
authorities from Luther v. James Sagor & Co. (1921) 3 K.B. 532 to Boguslawski 
v. Gdynia-Ameryka Linie (supra) with the possible exception of the case of Hitile 
Selassic v. Cable & Wireless (No. 2) 1989 Ch.D. 182 which contains the only 
hint that title to a right in neutral territory might be included. In the ccurt 
below Bennett, J., had, in that case, held that the principle of succession as 
expressed in U.S.A. v. McRae L.R., 8 Eq. 69 did not operate so as to divest a 
de jure sovereign of a right to sue for a public debt recoverable in England, in 20 
favour of a usurping government recognised de facto. The learned judge give 
weight to a passage from the judgment of Lord Cairns in U.S.A. v. Wagner 
L.R., 2 Ch. 582 at 593 the important portion of which is as follows :— 


‘This argument, in my opinion, is founded on a fallacy. The sovereizn, 
in a monarchical form of government, may, as between himself and his 
subjects, be a trustee for the latter, more or less limited in his powers 
over the property which he seeks to recover. But in the Courts of lier 
Majesty, as in diplomatic intercourse with the government of Her 
Majesty, it is the sovereign, and not the state, or the subjects of ihe 
sovereign, that is recognised. From him, and as representing !im 
individually, and not his state or kingdom, is an ambassador received. 
In him individually, and not in a representative capacity, is the public 
property assumed by all other states, and by the Courts of other sta:es, 
to be vested. In a republic, on the other hand, the sovereign power, 

and with it the public property, is held to remain and to reside in the 
state itself, and not in any officer of the state. It is from the state tnat 
an ambassador is aceredited, and it is with the state that the diplomitic 
intercourse is conducted.”’ 


A} 


ad 


Upon this Bennett, J., rested his decision, though it is not entirely clear 
whether he would have been of a different opinion if the plaintiff had been an 
exiled de jure government of a republic. Before the appeal was heard, Lis 
Majesty’s Government had recognised the King of Italy as Emperor of Abyssiia, 
and counsel conceded that the appeal must therefore be allowed and the action 
dismissed. At page 197 of the report the Master of the Rolls said :— 


40) 


‘Tt ig not disputed that in the Courts of this country His Majesty the 
King of Italy as Emperor of Abyssinia is entitled by succession to ihe 
public property of the State of Abyssinia, and the late Emperor of 
Abyssinia’s title thereto is no longer recognised as existent. Further, it 
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is not disputed that that right of succession is to be dated back at any Pits 
rate to the date when the de facto recognition, recognition-of the King Court «’ 
of Italy as the de facto Sovereign of Abyssinia, took place. That was “eng Kory 
in December, 1986. Accordingly the appeal comes before us upon a uttadretion 
footing quite different to that upon which the action stood when it was.” - 
before Bennett J. We now have the position that in the eye of the law-tne 
of this country the right to sue in respect of what was held by Bennett Judgment 
J. to be (and no dispute is raised with regard to it) part of the public teed. 
State property, must be treated in the Courts of this country as having 

10 become vested in His Majesty the King of Italy as from a date, at the 
latest, in December, 1936, that is to say, before the date of the issue of 
the writ in this action. Now that being so, the title of the plaintiff to 
sue is necessarily displaced.”’ 


In my respectful opinion this passage takes the matter further than was 
necessary for the decision of the point at issue. Appeal being by way of 
rehearing, it would surely be enough to dispose of the matter if the plaintiff 
were deprived of his right to sue at any time before the litigation was finally 
disposed of. I do not think in any event that it was intended to hold that in 
all cases recognition of a government as the de jure government would antedate 

20 to the date of its de facto recognition title to the whole of the public domain. 
How would that principle work in cases like the present where de facto recogni- 
tion was extended gradually to the different areas occupied? To what date 
would the antedating of title go if it is not to be determined by effective control ? 
Assuming that Bennett J’s decision had been upheld on appeal by the highest 
tribunal prior to de jure recognition of the King of Italy, and the claim paid, 
can it be supposed that after de jure recognition Cable & Wireless would have 
had to pay again on the ground that they had paid someone who had no title 
to sue? That would be contrary to the principle of convenience as expressed 
in the passage from the judgment in Guaranty Trust Co. v. U.S. (304 U.S. at 

30 140) quoted with approval by Cohen L.J. in the Boguslawski case, (supra) at 
p.176. It is noteworthy that in the last mentioned case Cohen L.J. interjected 
during the argument (at page 171 of the report) :— 


‘“‘ Tf during the period from June 28 to July 5-6 midnight, an Englishman 
paid in England a debt due to the Polish State to the proper officer of 
the London Polish Government and obtained from him a proper discharge, 
would not an action against the Englishman in the English courts at the 
instance of the new Polish Government for the debt fail?”’ 


The court of appeal in that case did not apparently feel that any difficulty in 
coming to its decision on retroactivity arose out of Haile Selassie v. Cable & 

40 Wireless Lid. Each case must be considered with regard to its own facts, and 
T do not think it is correct to read into the Haile Selassie decision an intention 
to differ from the oft repeated view that a new government in the ordinary way 
does not take the public property of the government which it follows by title 
paramount, 


A further ground upon which the learned Chief Justice based his dismissal 
of the action, and which it is now necessary to consider, had relation to the 
nature of the transaction upon which the appellants relied for their alleged 
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acquisition of tithe. It is an established rule, and one to which L have alrcady 
referred, that any Government which succeeds another, succeeds to all the public 
property of the displaced power, but it succeeds by representation and nat by 
title paramount. Therefore it succeeds subject to any correlative rights and 
obligations by which the displaced Government would have been bound. — The 
rule as stated in United States of America v. McRae (supra) is subject te an 
exception which need not be mentioned here. Upon this rule the appellints 
submitted that the Central People’s Government succeeded the Nationalist €-ov- 
ernment by representation as at the date of de jure recognition and acquired the 
rights of the latter under the contract of sale. 1t follows of course that the 
Central People’s Government could not acquire such rights without accepting any 
outstanding liabilities. As to this doctrine the learned Chief Justice said :~ - 


‘There must surely be, in my opinion, a limit to the scope of the act. to 
which this doctrine applies; a limit to the transactions into whie a 
Government, knowing that recognition will shortly be withdrawn f-om 
it, may enter.”’ 


He based this opinion upon a passage from the judgment of Denning L.J in 
Boguslawski v. Gdynia-Ameryka Linie at pages 182-3 :— 


‘Upon such a succession it is obviously desirable that there should be 
continuity in the administration of the affairs of State, and the law will 
make every presumption in favour of it. Decrees which were passed 
by the old government will remain effective except in so far as the ew 
government decides to repeal them. Rights and obligations which have 
become vested under the old government will remain intact unless the 
new government passes a decree divesting them, if it can lawfully de so. 
Orders which have been issued by the old executive may Jawfully be 
obeyed unless the new executive countermands them, © Curators who have 
been appointed by the old government will remain curators unless and 
until the new government dismisses them. So also it seems to me ~ hat 
offers made by the old government may lawfully be accepted during the 
time of the new government, unless they have meanwhile been revoked. 
There may be a difficulty in enforcing the ensuing contracts, because the 
new government cannot be impleaded in our courts. But the principl: of 
continuity is of paramount importance. It requires that the new ,0Vv- 
ernment should stand in the shoes of the old government in all respects 
except in respect of acts of members of the old government which were 
ultra vires, or acts which were done by them, not in good faith as 
trustees for the State, but for an alien and improper purpose. ... - - 
Secondly, did Kwapinski make the declaration in good faith, or dic he 
do it for an alien and improper purpose? It was argued before us hat 
it was most detrimental to the shipping companies for the men to leave 
the ships and thus immobilize then: that a payment of three months’ 
wages if they left would have the effect of inducing them to leave and 
was therefore unjustifiable; and it was to be inferred that the pur ose 
of the declaration was to embarrass the new government on its tal-ing 
over the ships. If that were the purpose of the declaration, [ do not 
think it would be valid.’’ 


AC 
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Mr. D’Almada contended that the Court could not enquire into the acts anne 

of a sovereign government then accorded de jure recognition. In an ordinary Cow a: 
case the Court would be relieved of that enquiry by the operation of the doctrine pies nie 
of sovereign immunity: as Lord Atkin said in The Arantzazu Mendi (p.2685) : Jatisdiction, 
‘The non-belligerent state which recognizes two governments, one de jure whe 
and one de facto, will not allow them to transfer their quarrels to the Judgment 


; on Appeai 


area of the jurisdiction of its municipal Courts.’ s Naeimelierl: 


That is the position we have here but with the bar of sovereign immunity 
removed. The Central People’s Government was at the time of the transaction 

10 in question equally to be regarded as a sovereign government in respect of the 
very large area it occupied—almost the whole of China. The property with 
which the action is concerned was public property of the state of China and 
the Court is charged with the duty of determining ity ownership. As [I see 
it, the only way in which that duty can be discharged is by the application to 
the facts of the case of the principles of international law as recognised and 
applied in British courts. But for the sale relied upon by the appellants, the 
Central People’s Government would now, in the view of those courts, un- 
doubtedly be the owner of the property by succession as trustee, of course, for 
the state. If the validity of the sale can be impugned on the ground that it 

20 was a breach of international law, that is a matter that the court must enquire 
into in order to determine the ownership. The appellants themselves rely on 
the wrongful nature of the possession of the Central People’s Government as 
negativing the operation of the doctrine of retroactivity, and as I have said, 
that government must also be regarded as a sovereign government. There is 
no hint in the judgment of Denning L.J. in the Boguslawski case that he 
regarded himself as precluded from deciding whether Mr. Kwapinski (acting 
for the de jure government) acted for an alien and improper purpose. He did 
in fact consider that question, and decided that he had not. 


Before procecding to consideration of the facts of this case I will set out 
30 a passage from Lauterpacht’s Recognition in International Law at Page 93 :— 


‘Although international law does not stigmatize revolutions as unlawful, 
it does not ignore altogether the distinction between the -revolutionary 
forces and the established government. So long as the revolution has 
not been fully successful, and so long as the lawful government, how- 
ever adversely affected by the fortunes of the civil war, remains within 
national territory and asserts its authority, it is presumed to represent 
the State as a whole.”’ 


Then as a footnote :— 


‘Thus, for instance, during the Spanish Civil War of 1936-9 the lawful 

40 government, deprived of the major part of national territory, continued 
to represent Spain in the Council and the Assembly of the League of 

Nations and before the Permanent Court of International Justice. See 

the Judgment of 6 November 19387, in the Borchgrave case between 

Belgium and Spain (P.C.1.J. Series A/B, No. 72). But, as in other 

matters, so also in this case good faith prescribes limits to the operation 
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of a general rule. Thus it is doubtful whether political or commercial 
treaties of a far-reaching character may properly be concluded with a 
government thus situated. There is force in the contention that, not- 
withstanding the general rule as to the continuity of the State, the 
successful revolutionary government would not be bound by such treaties 
‘concluded durante bello as being in fraudem of the general interests of 
the nation. When in 1858 and 1859 the United States recognized the 
Constitutionalist Government of Juarez in Mexico, while refusing 
recognition to the insurrectionist Miramon Government established in 
the capital, they were negotiating—and eventually concluded-—imporiant 
political treaties of alliance and of cession with the Constitutionalist 
Government. This they did notwithstanding the grave doubts ez.ter- 
tained in the matter by the United States Minister to Mexico. He said: 
‘The cession of territory is the gravest and the most important act of 
sovereignty that a government can perform; it is therefore questionable 
whether it should be performed at a moment when it is in conflict with 
another government for the possession of the empire, even though it nay 
be de jure and de facto much more entitled to respect than that with 
which it is struggling in civil war, and this consideration is as imporiant 
to the party purchasing as to the party ceding the territory’ :”’ 


The type of case dealt with in this footnote is I think akin to the acts 
done ‘‘not in good faith as trustees for the State’’ referred to in the passage 
from Denning L.J’s judgment quoted above. In dealing with this passage Mr. 
D’Almada submitted that in the first place the cession of territory was an act 
of such fundamental importance to a State that it occupied a special positicn— 
there was a difference in kind. He said further that here we do not have a 
far-reaching commercial treaty but a mere sale of state-owned personal property. 
He quoted, to point the importance of territory, from Lauterpacht (at page 30):— 


‘“'The possession of territory is, notwithstanding some theoretical contro- 
versy which has gathered round the subject, a regular requiremen: of 
statehood. Without it there can be no stable and effective government.’ 


It is obvious of course, that questions of territory are fundamental, though even 
in such a matter there can be wide variations in degree. I do not how-ver 
agree that the principle should be limited thereto; there are many other matters 
of high importance. If a government about to go out of power gave an oil 
concession to a foreign country or foreign nationals in consideration of a Jump 
sum of money, [ would say if was in the same category. A sale of the British 
Navy, or Merchant Navy, would be a matter of vital concern to the state - and 
would not be completely dissimilar to what is here under consideration. J am 
not impressed by the argument that we are in this action concerned only with 
deliverable chaticls—the subject matter of the alleged sale was the whole assets 
of two major airlines, of inestimable value in a country like China. 


On the facts, the learned Chief Justice found that the sale was a device 
to prevent the aircraft falling into the hands of the Central People’s Gov-rn- 
ment on its recognition de jure. The following passage in his judgment was 
strongly criticized by counsel :— 


It 


BU 


40 
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“ By normal diplomatic usage, and indeed to be inferred from the terms 7 ae 
of the contract quoted above, the then Nationalist Government must CauiLe 
have been fully alive to the probability of the withdrawal of recognition Mons feng 
by His Majesty’s Government in the near future and in fact this took Junsdiction 
place as from midnight 5/6th January, 1950, and it is evident that this. 63 
transaction was a device entered into with full knowledge by both parties, The ts 
by which it was hoped that the atreraft might be prevented from passing poe eae 
to the Central People’s Government on its recognition de jure for the Seale 
references to ‘Communist Areas of China’ must relate to the areas con- 
“ trolled by that Government, recognised as the de facto Government of 
10 those areas.”’ 


The ground of criticism was that the learned Chief Justice was here examining 
events and the value of evidence in the light of after events. I am not inclined 
to agree. I am not conversant with ‘normal diplomatic usage’? and am not 
therefore aware whether this would entail notification of the intention to 
withdraw recognition some four weeks before the event. But however that 
may be, what is quite clear is that by the 12th December, 1949, the Nationalist 
Government had lost all but a very small portion of the Chinese mainland, and 
it is to my mind an inescapable inference that it knew that it was about to lose 
the remainder. That inference arises from two considerations. Firstly, the 
20 Nationalist Government itself had moved to Formosa; it had already moved to 
Canton, thence to Chungking and thence to Chengtu. It is not to be supposed 
that it would leave Chinese territory proper while it retained any hope of 
successfully defending any portion of it. Secondly, recognition by His Majesty 
was withdrawn some 24 days afterwards. The state of affairs which led to 
that withdrawal cannot but have been amply apparent to the Nationalist Gov- 
ernment on the 12th December. Such a step is not taken lightly or without 
lengthy deliberation. The implications are set out in Lauterpacht—at page 


“Tn one respect, however, the presumption in favour of the lawful govern- 
30 ment is above controversy : the latter is entitled to continued recognition 
de jure so long as the civil war, whatever its prospects, is in progress. 
So long as the lawful government offers resistance which is not ostensibly | 
hopeless or purely nominal, the de jure recognition of the revolutionary : F 
party as a government constitutes premature recognition which the lawful 
government is entitled to regard ag an act of intervention contrary to 
“nternational law. lor such recognition amounts to recognizing the 
rebels cither as the government of the entire State or as the government 
of a new State. An authority cannot be recognised, de jure, as a 
government without being recognised as the government of a State. In 
40 either case recognition of the revolutionary party as a de jure government 
constitutes a drastic interference with the independence of the State 
concerned. The illegality of such action is so generally admitted that, 
as in the corresponding case of recognition of States, even those who 
adhere to the political view of recognition admit that at least this 
particular aspect of it is governed by international law. Premature 
recognition is a tortious act against the lawful government; it ig a breach 
of international law.”’ 


Approved For Release 2003/1 1/04 : CIA-RDP80R01731R001700040001-3 ; 


Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3 
222 


In the } y > ‘ ve ‘ igor mniti 9.6 \ no “We 
Sari It is not for the Court to suggest that this recognition was premature, (even 


Court of though other states have not yet extended recognition) and a state of affairs 
ae which induced ILfis Majesty’s Government to believe that by the 5th January 
Jurisdiction, resistance by the Nationalist Government was ‘‘ostensibly hopeless or purely 
nominal’? must have been amply evident to the Nationalist Government on the 

No. 53, 4, : ; 2 : Gaye 
The 12th December. If that is so (and I do not think this is an ex post ficto 


pe view) the Nationalist Government must have been aware that, putting it at the 
nieteeres é 


continued, lowest, transfer of de jure recognition was not improbable. 


It is next necessary to examine the contract of sale itself. The prop rty 
affected was ‘‘all of the physical assets and such stock as is owned by the 
Government of the said CATC and CNAC’’. That means in the case of CA'TC 
the whole of its asscts. Paragraph C of the contract indicates that the pur- 
chasers as well as the vendor were aware that the assets were already being 
claimed by the Central People’s Government as they were already subjec. to 
various injunctions issucd by the Supreme Court of this Colony. Paragraph 4 
in which the purchasers agree to do everything in their power to reduce the 
assets to their possession and absolute control and paragraph 5 in which the 
vendor agrees to assist them to do so’ are a further indication to the same eficct. 
The total purchase price was U.S.$3,500,000 payable by the issue by the 
purchasers of six promissory notes, payable to bearer without interest, all by 2 
paragraphs 2(a) & (b), ‘‘subject to the terms and conditions set forth in the 
form of note attached to this letter’’. A further obligation of the purchasers 
wag to organize a corporation or corporations in such country as they might 
select, to transfer the assets thereto, and to obtain bearer promissory notes from 
the corporations in substitution for those issued by the purchasers. ‘The sub- 
stitute promissory notes were to be subject to the same terms and conditions 
as the originals ‘‘excepting only that such corporation notes shall not be limited 
to payment out of the said physical assets of CATC and CNAC but shal be 
fully payable out of the assets of any nature belonging to the Corporaticn’’. ,, 
It seems clear from this that the purchasers’ liability under their notes was to 3l 
be limited. If they failed to get control of the assets purchased they ‘ere 
under no liability. It was stated by Sir Walter Monckton in the Court below 
that in fact the only notes signed and delivered were those signed by the 
corporation—the present appellant. These were not subject to conditions but 
would of course in any event be payable only out of the assets of the corporation. 
Then follows an interesting provision. The promissory notes at the optio. of 
the holder are to be convertible into stock in the corporation provided that the 
holder is deemed by the purchasers to be anti-Communist and to be the 
authorized representative of the Nationalist Government or its designees. The 
purchasers also agrec that the assets should not be used for the benefi. of 
Communist China directly or indirectly. 


_. 


poe 


This contract was held by the learned Chief Justice to be hostile te the 
present de jure Government and to the interests of the Chinese people; a breach 
of trusteeship and done for an alien and improper purpose. With this fin ding 
IT am in full agreement, for reasons which I will now enumerate. Virsthy, as 
T have said, the contract was entered into at a time at which the Nationalist 
Government must have known at the very least that withdrawal of recogn:iion 
was not improbable. The state of affairs would also no doubt be known tc the 
purchasers by virtue of their close association with China referred to in parag’aph 
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F of the contract. Secondly, it was entered into at a time when to the know- fm /H 


7 : . . * Supreme 
ledge of all parties the assets in question had already been clainied by the cons of 
Central People’s Government and were under Court control. ‘Lhe Central Hang Kow 


Appellate 


People’s Government at the time was in occupation of almost the whole of swisdictien, 


China and the assets were peculiarly associated with that territory. With . 
regard to that association, it is interesting to note the opinion of Beale that a qe oe 
state has jurisdiction over a chattel if it is habitually kept within the state but Judgment 
is temporarily outside it; and of Martin Wolff that to all means of transport is ei: 
-to be attributed some fixed resting place, in which they are as it were resident, 
10 even if temporarily absent. (Both of these L have taken from MeNair’s ‘Legal 
Effects of War’? (8rd Edition) at p.446). ‘These are considerations which 
might well give pause to a purchaser, though it would appear that the immediate 
purchasers here took no risk under the original contract. Thirdly, the nature 
of the contract was such that it not only sought to deprive the Central People’s 
Government and the Chinese people within its jurisdiction of the aeroplanes, 
but also was at pains to ensure that no possible benefit could accrue to that 
government if it, as successor, became entitled to the benefit of the contract. 
The first of these objects is legitimate, so long as the Nationalist Government 
retained de jure recognition: but the prohibition of the use of the aircraft for 
20 the benefit of Communist China was of course unlimited. As to the second 
point, in the inconceivable event of the Central People’s Government seeking to 
approbate and enforce the contract, it would be met by a plea that the promissory 
notes were to bearer and were negotiable—they would no doubt by then have 
been negotiated. There would be a further plea that the contract included the 
whole of the assets of CATC some of which (a proportion described as “‘less 
than 10%’’) were in China itself. Though at the time of the contract the 
Nationalist Government had definitely no jurisdiction to sell these particular 
assets, the Central People’s Government could not approbate a part only of the 
contract; it was an entire contract and these assets would have to be delivered. 
30 Tf the Central People’s Government in fact obtained possession of the promissory 
notes and sought to become holders of stock in the appellant corporation it would 
be met by paragraph 8(q) which denies such a privilege to anyone not anti- 
Communist. Fourthly, the provision last referred to provided the means 
whereby the Nationalist Government, while parting with title to the assets could 
acquire a major share in the stock of the holding corporation. ‘This it could 
conceal, if desired, by the employment of a nominee. That such an interest 
would probably be a controlling one is indicated by the proviso that the pur- 
chasers should have first obtained a satisfactory management agreement with 
the corporation. From this point of view, the contract provided a cloak to 
conceal a large measure of continued beneficial ownership. It is no answer to 
say that the option has not been exercised; it is the contract which is under 
examination. The result of the latter, if valid, is that the Chinese people, who 
had previously a commercial public asset of immense valuc to their country, 
have that asset no longer; neither would their legally recognised Government be 
able to secure by succession any quid pro quo, but the benefit of the transaction 
still rests with persons no longer recognised as being trustees for the State. It 
appears that this position was arrived at deliberately, with the full knowledge 
of all parties, and thercfore in my opinion, the transaction cannot stand as 
against the claim of the de jure Government. 


50 I have already dealt with two of Mr. D’Almada’s arguments on this 
phase of the case. +A further submission was that the Nationalist Government 


40 
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Geo ne did no more than it was entitled to do as a_ belligerent government than 
Court of Yetaining recognition. It was entitled to fight back and in this way difiered 
pie erie from the London Government in the Boguslawski case. The sale was consisient, 
Jurisdiction. he said, with the object of providing funds for the struggle, and equally with 


the object of putting the aeroplanes out of reach of its opponents. As te the 


No. 53, . a; . ' ‘ 
The provision of funds, this can hardly have been the object when all that was 
pre Cae received was a series of promissory notes maturing at intervals of one year :rom 


continued, the transaction. It is to be noted that there was no provision in the com ract 
requiring the planes to be retained and operated from Formosa for the benefit 
of the vendors’ war effort. The argument that they were entitled to put the 1) 
planes out of reach of the Central People’s Government is an attractive one, 
but I think it does not prevail in view of the fact that the contract was te my 
mind obviously designed to off-set the consequences of a possible withdrawal of 
recognition. 


I come to my decision on this part of the case with hesitation, not 
because of any doubt on the facts, but because of the paucity of legal autho-ity. 
I have particularly in mind the following passage from the judgment in West 
Rand Central Gold Mining Company v. Rex (1905) 2 K.B. at 401, which pcints 
the difficulties in the ascertainment of international law :— 


‘In support of his first proposition Lord Robert Cecil cited passages trom vt) 
various writers on international law. In regard to this class of authority 
it is important to remember certain necessary limitations to its v:-lue. 
There is an essential difference, as to certainty and definiteness, between 
municipal law and a system or body of rules in regard to international 
conduct, which, so far as it exists at all (and its existence is assumed by 
the phrase ‘international law’), rests upon a consensus of civilized States, 
not expressed in any code or pact, nor possessing, in case of dispute, any 
authorized or authoritative interpreter; and capable, indeed, of proo:, in 
the absence of some express international agreement, only by evidence of 
usage to be obtained from the action of nations in similar cases in the 3 
course of their history. It is obvious that, in respect of many questions 
that may arise, there will be room for difference of opinion as to whether 
such a consensus could be shewn to exist. Perhaps it is in regard to 
the extraterritorial privileges of ambassadors, and in regard to the system 
of limits as to territorial waters, that it is least open to doubt or question. 
The views expressed by learned writers on international law have done 
in the past, and will do in the future, valuable service in helpin;: to 
create the opinion by which the range of the consensus of civilized nations 
is enlarged. But in many instances their pronouncements must be 
regarded rather as the embodiments of their views as to what ought to 
be, from an ethical standpoint, the conduct of nations inter se, than the 
enunciation of a rule or practice so universally approved or assented! to 
as to be fairly termed, even in the qualified sense in which that .ord 
can be understood in reference to the relations between independent 
political communities, ‘law’.”’ 


41 


The principle, however, is stated with confidence by Denning 1.J. in the 
Boguslawski case and scems to be allied to municipal law as to following property 
in respect of which a breach of trast has been committed, and to be in aceord- 
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ance with commonsense. To what degree convenience permits the application ee 
of the principle is where difficulty arises, but in the present case I do not think Seat 
the purchasers could complain of any lack of knowledge of the exact state of seed rites 
affairs at the date of their contract. ect 
For the foregoing reasons my view on the whole case. is that, because The = 
of the quality of the possession and control of the aeroplanes exercised on behalf Jeégment 
; ; : ea ‘ on Appeal, 
of the Central People’s Government the doctrine of retroactivity did not operate continued. 
so as to vest in that Government jurisdiction over them prior to the date of de 
jure recognition; nevertheless the transaction of the 12th December, 1949 did 
10 not, by reason of its nature and the surrounding circumstances, vest in the 
purchasers a good title to the property in question as against the Central People’s Ell 
Government, which therefore became entitled thereto as state property, upon 
de jure recognition. In my opinion the appeal must therefore be dismissed. 
{ 


(sd.) T. J. GOULD, 


President. fl 

98.12.51 | 

No. 54. No. 54. i 

JUDGMENT OF HIS HONOUR MR. JUSTICE SGHOLES APPEAL JUDGE. The i! 
Judgment 
on Appeal 


I agree that the appeal should be dismissed for the reasons given by the (44° 


20 President in the judgment which he has just delivered; and I also agree that 
the additional evidence adduced before the Full Court by the appellants should | 
be admitted in evidence in the special circumstances of this case for the reasons ' 
given by the President. However, I should like to add a few words on the 
question of retroactivity in this case, because I have doubts as to whether or 
not the appeal should not also be dismissed on that ground. Denning L.J., 
in Boguslawski and another v. Gdynia-Ameryka Linie, 2 A.E.R. 1950, said 


this about retroactivity :— 


“The reason for this retroactivity is that, Just as we recognise as lawful 
the decrees of the government which are made subsequent to our 
30 recognition of that government, so also we must recognise as lawful the | 
decrees made prior to our recognition of the government, unless, indecd, | 
we are to say that the government must re-enact those prior decrees 
before they can have any validity in our eyes. That would be a work of i 
supererogation and humiliation to which that government might reason- i 
ably object, and it would be inconsistent with the sovereignty which 1s 
involved in recognition. ‘The retroactive effect must, however, be [ 
confined to acts of the government within its proper sphere, l.e., acts 
with regard to persons and property in the territory over which it exercised 
effective control : see Banco de Bilbao v. Sancha; or acts with regard to 
40 ships which are registered there and whose masters attorn to them; sec i 
The Arantzazu Mendi, Just as the new government only gains its right : 
to recognition by its effective control, so also the extent of the retroactivity 
is limited to the area of its effective control. 
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The relevant period in this case is from June 28, 1945, to midnight 
of July 5/6, 1945. During that weck the Polish Provisional Govyern- 
ment of National Unity had control only over the territory of Poiand 
itself. Tt had no control over the men and ships who were subjce. to 
the Polish government in London. During that time no master of any 
of those ships attorned to the new Polish Government. It follews, 
therefore, that our recognition of the new Polish government had no 
retroactive effect whatever, so far as those men and ships were concerned. 
The result of all this discussion is, therefore, that, in the cyes of our 
courts, until midnight of July 5/6, 1945, the Polish government in 
London had full right and title to exercise governmental function: in 
respect of the men und ships of Poland who, or which, were here or had 
their home ports here, and, as from that same midnight, they ceased to 
have any such right or title, and the same became vested in the new 
Polish government im Warsaw. There was, in short, at midnight a 
transfer by operation of law of all governmental functions and property 
from one government to the other’. 


1 think it rather appears from that, that if the masters of the ships had 
attorned to the new Polish Government and had the new Polish Government 
been in effective control of the ships in England between the 28th June, 1345, 
and midnight on the 5/6th July, 1945, which would have been somewhat similar 
to the position of the aircraft in this case, that Denning, L.J., may have been 
of the opinion that retroactivity would have applied. 


The Master of the Rolls, in Haile Selassie v. Cable & Wireless Limited 
(No. 2) 1989 Ch.D. 182 said this :— 


‘Tt is not disputed that in the Courts of this country His Majesty the 
King of Italy as Emperor of Abyssinia is entitled by succession te the 
public property of the State of Abyssinia, and the late Empercr of 


_ Abyssinia’s title thereto is no longer recognized as existent. Further, |. 
it is not disputed that that right of succession is to be dated back at any ’ 


rate to the date when the de facto recognition, recognition of the King of 
Italy as the de facto Sovereign of Abyssinia, took place. ‘That was in 
December, 1936. Accordingly the appeal comes before us upon a footing 
quite different to that upon which the action stood when it was before 
Bennett, J. We now have the position that in the eye of the law of 
this country the right to sue in respect of what was held by Bennet:, J., 
to be (and no dispute is raised with regard to it) part of the public State 
property, must be treated in the Courts of this country as having become 
vested in His Majesty the King of Italy as from a date, at the latest, in 
December, 1936, that is to say, before the date of the issue of the writ 
in this action. Now that being so, the title of the plaintiff to sue is 
necessarily displaced’’, 


At the relevant date, the 12th December, 1949, the Central People’s Governmen 
was in actual possession and in effective control of publie property of the State 
of China, the aircraft in question in this case, although the aircraft wer: no’ 
in their own territory but in that of a non-belligerent country. It appesrs to 
me that the Central People’s Government was in actual possession aid 10 


Approved For Release 2003/11/04 : CIA-RDP80R01731R00 


20 


et 


10 


20 


30 


40 


Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3 
227 


effective control of the aircraft while they were still registered in China. The Foi om 
Nationalist Government purported to suspend the certificates of registration of Court. it 
the aircraft on the 13th November, 1949, and at that time the Central People’s ee 
Government was in control of most of China. It was not until the 12th Jsurisdie on. 
December, 1949, that the certificates of registration purported to be cancelled a 6 
by the Nationalist Government. Article 17 of the Chicago Convention on The 
International Aviation, 1944, states ‘‘Aircraft have the nationality of the State rag ae 
in which they are registered’. If the Central People’s Government succeeded (Mr. Justice 
to the aircraft retroactively, or if they succeeded to them by succession on gaining encase 
effective control of them, then the aircraft vested in the Central People’s Gov- “~ 
ernment by succession before the 12th December, 1949, and in that case their 


possession at that date would not have been wrongful. 
: (Sd.) A. D. SCHOLES, 
Appeal Judge. 


28/12/51 
No. 55. No. 56 
APPLICATION FOR DIRECTIONS AS TO THE NOTICE TO BE GIVEN OF THE Rdg el 
APPEAL TO THE PRIVY GOUNCIL. tions as to 


Notice ot 
Application on the part of the Plaintiffs for directions as to the Notice pe le 
to be given (if any) under Rules 3 and 17 of the Additional Instructions passed Council, 
under the Royal Sign Manual and Signet on the 10th day of August, 1909. 
Dated the 4th day of January, 1952. 
(Sed.) Wilkinson & Grist, 
Solicitors for the Plaintiffs. 


No. 56. No. 56 
ORDER OF THE FULL COURT AS TO NOTICE OF THE APPEAL TO THE PRIVY COUNCIL. 


Upon the application of the Appellants and upon hearing the Solicitors 
for the said Appellants IT IS ORDERED as follows :— 


1. That notice of the application for leave to appeal to the Privy Council 
shall be advertised in the South China Morning Post and the Wah Kui Yat Po, 
Hong Kong (two consccutive insertions in each) not less. than seven days prior 
to the hearing of the application. The form of such notice to be approved by 
the Registrar and to-contain the date of the application. The said notice also 
to be posted on the Notice Board of this Honourable Court. 


2. That not less than fourteen days before the hearing of the application 
for final leave to appeal to the Privy Council notice of such hearing shall be 
advertised in the South China Morning Post and the Wah Kui Yat Po, Hong 
Kong (for two consecutive issues in each case). The form of such notice to be 
approved by the Registrar. 

3. That no notice to the Respondents other than those contained in 
paragraphs 1 and 2 hereof shall be required. 

Dated the 4th day of January, 1952. 


L:S. (Sgd.) C. D’ Almada e Castro, 
Registrar. 
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No. 457. 
PETITION FOR LEAVE TO APPEAL TO THE PRIVY COUNCIL. 


To their Honours the Judges of ‘The Supreme Court of Hong Kong. 


HE HUMBLE PETITION of the above-named Appellants RESPECT. 
FULLY SHEWETH :— 


1. That this Action was brought by the above-named Appellants against 
the Respondents by Writ of Summons dated the 19th day of May, 1950. 


Q, That by an Order of this Honourable Court dated the 16th day of 
June, 1950 it was directed that the Central People’s Government of the Re- 
public of China should be served with a Notice of the Writ of Summons which 
said Notice contained a provision that the said Government could within thirty 
days after receipt thereof give notice of their intention to appear in this Action 
and that in default of such Notice of intention being given the Central People’s 
Government of the Republic of China and the Central Air Transport Corporation 
should be bound by any judgment given in this Action. 


8 That no Notice of intention to appear was given and by order of ihis 
Honourable Court. of the 2nd day of December, 1950 the Appellants were given 
leave to proceed ex parte. 


4. That the claims of the Appellants appear from their Statement of 
Claim filed the 18th day of February, 1951. 


5. That the trial of this Action came on for hearing before His Ho our 
the Chief Justice on the 27th and 28th days of March, 1951. 


6. That on the ist day of May, 1951 His Honour the Chief Justice 
dismissed the Action brought by the above-named Appellants. 


7. That on the 20th day of July, 1951 the Appellants filed a Note of 
Motion that this Honourable Court would be moved at 10 o’clock on Tuesday, 
the 21st day of August, 1951 or so soon thereafter as Counsel could be heard 
by Counsel for the Appellants that the Judgment of His Honour the Chief 
Justice dismissing the action be reversed and that J udgment should be en-ered 
for the Appellants in the said Action. 


8. That on the 2ist and 22nd days of August, 1951 the said Mstion 
was heard before this Honourable Court Gonsisting of the Puisne Judge and the 
second Puisne Judge sitting together on the 21st and 22nd days of August, 1951. 


9 That on the nd day of November, 1951 this Honourable Court by 
Memorandum to Counsel called for further evidence which was heard on the 26th 
day of November, 1951. 


10. That on the 28th day of December, 1951 His Nonour the P aisne 
Judge and His Honour the Second Puisne Judge dismissed the Appeal and gave 
leave to the Appellants to appeal to His Majesty the King in his Couneil within 
two months. 
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11. Your Petitioners the above-named Appellants fecl aggrieved by the vin, 


said Judgment of this Honourable Court affirming the said Judgment of His cows, of 
Honour the Chief Justice dated the 21st day of May, 951° and desire to appeal eae. 
therefrom. Jurisdiction. 
F ‘ No. 57, 
12. The said Judgment affects the matter in dispute amounting 0 Petition for 
$5,000.00 and upwards and further involves directly a claim or question to or Acree th 
respecting property amounting to or of the value of $5,000.00 or upwards. He es 
continued, 
13. By an Order of this Honourable Court under the provisions of 
Section 4 (1) (b) of the Supreme Court of Hong ong (Jurisdiction) Order in 


10 Council 1951 it was ordered that notice of the application for leave to appeal to 


His Majesty the King in his Council should be advertised not less than seven 
days prior to the hearing of the application in certain newspapers circulating in 
Hong Kong. By the same Order it was also directed that not less than fourteen 
days before the application for final leave to appeal to His Majesty the King in 
his Council notice of such hearing should be advertised as therein directed and 
that no notice to the Respondents other than those directed in the said Order of 
the 4th day of January, 1952 should be required. 


14. YOUR PETITIONERS THEREFORE PRAY :— 


(1) That this Honourable Court will be pleased to grant to your. 
20 Petitioners the above-named Appellants formal leave to appeal 
from the said Judgment of this Elonourable Court to His Majesty 

the King in his Council. 


(2) That this Honourable Court may make such further or other 
Order as may seem Just. : 


And your Petitioners the above-named Appellants will ever pray, ‘ete. 


Dated Hong Kong the 9th day of January, 1952. 


(Sed.) Wilkinson & Grist, 
Solicitors for the above-named Petitioners. 


(Sgd.) Leo 1D’ Almada, 


30 : Counsel for the above-named Petitioners. 


This Petition is filed by Messrs. Wilkinson & Grist of No. 2 Queen's 
Road Central, Victoria in the Colony of Hong Kong, Solicitors for the above- 
named Appellants. 


Tt is intended to serve notice of this application by advertisement in 
accordance. with the Order of this Honourable Court dated the 4th day of 
January, 1952. sa 
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No. 58. 
AFFIDAVIT OF PETER JOHN GRIFFITHS. 


1, PETER JOMN GRIFFITHS of No. 2 Queen’s Road Centra:, Vietoria 


Jiidiction. in the Colony of Hong Kong, Solicitor, hereby make oath and say as tollows »— 


No. 58. 
Affidavit of 
Peter John 
Griffiths, 


No. 59. 
Order 
giving 
provisional 
leave to 
Appeal to 
the Privy 
Council. 


1. The facts contained in the Petition for leave to appeal to the Privy 
Council filed herein on the 9th day of January, #952 are true to the best of my 
knowledge, information and belief. 

2. Notice of the hearing of the application for provisional leave has been 
given in accordance with the Order of this Honourable Court dated the 4th day 
of January, 1952. 

3. Advertisements approved by the Registrar were inserted in the So ith 
China Morning Post and the Wah Kiu Yat Po for two consecutive issues on the 
11th and 12th days of January, 1952. The said notification was also posted on 
the Notice Board of this Honourable Court. 

AND lastly the contents of this my Affidavit are truc. 

SWORN at the Courts of Justice, Victoria 
Hong Kong this 21st day of January, 1952 (Sgd.) P. J. Griffiths. 
Before, 
(Sed.) C. D’Almada e Castro, 
A Commissioner Xc. 


a ER 


: No. 59. 
ORDER OF THE FULL COURT DATED THE 26th DAY OF JANUARY 1952 
GIVING PROVISIONAL LEAVE TO APPEAL. 


Upon the Petition of the Appellants filed herein dated the {th day of 


‘January, 1952 praying for leave to appeal to His Majesty in His Privy Council 
from the Judgment of the Full Court dated the 28th day of December, 1.151 


dismissing the appeal from the Judgment of The Honourable the Chief Justice 
Sir Gerard Lewis Howe, Kt., K.c., dated the 21st day of May, 1951 and upon 
hearing Counsel for the Appellants and upon reading the said Petition and the 
Affidavit of Peter John Griffiths in support thereof dated the 21st day of January, 
1952 this Court being satisfied that the value of the subject matter of the Ap»eal 
is more than $5,000.00 and is a proper case in which to allow such appeal doth 
order that subject to the performance by the Appellants of the order of this 
Court by them to be performed hereinafter contained or hereinafter made and 
subject to the final Order of this Court to be made upon the due performunce 
thereof leave to appeal to His Majesty the King in His Privy Council against 
the said Judgment of this Honourable Court dismissing the appeal from the said 
Judgment of The Honourable the Chief Justice be granted to the Appellants 
AND THIS COURT DOTH FURTHER ORDER :— 

1. that the said Appellants do within 4 months from the date of the 
hearing of the said Petition for leave to appeal enter into good and 
sufficient security to the satisfaction of the Registrar of this Court 
in a sum of $2,500.00 for the due prosecution of the appeal; 

2. that the said Appellants shall prepare and dispatch the record of this 
Action within the said period of 4 months; 

3. that there shall be liberty to apply generally. 

(Sd.) C. D’Almada e Castro, 

(L. 8.) Registrar. 
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EXHIBITS ; ee 
PSToL 
— oe Appointirent 
Order. 
PART A. 
Exhibits produced at the hearing in the First Instance before the Chief Justice. 
EXHIBIT LST 1. 
(Translation). 
THE EXECUTIVE YUAN—APPOINTMENT ORDER 
Order is hereby given that during the absence of Ma Sung Luk acting 
concurrently as Chairman of the Board of Governors of Central Air Transport 
Corporation who is going to Hong Kong on official business and prior to his 
19 return all duties of the said Chairman of the Board of Governors of Central 
Air Transport Corporation shall be taken over by Liu Shao Ting in conjunc- 
tion with his other duties, 
Premier concurrently as Minister of Communications, 
(Sgd.) Yen Hsi Shan. 
(Chopped) ‘‘Chop of Yen Hsi Shan’’. 
Dated the 12th day of December in the 38th year of the Republic of 
China (1949). 
| (Chopped) ‘‘Seal of the Executive Yuan.” 
I hereby certify the foregoing to be the 
20 true translation of the Chinese document 
marked “‘C’’. 
(Sgd.) Chan Kwok Ying 
Court Translator 
21.2.1951. 
EXHIBIT LST 1A. UST Ls. 
Letter of 
ae : : Offer and 
Original in Chinese attached Acceptance. 


to original Affirmation. 


This is the Exhibit marked LST-1A 
to the Affirmation of Liu Shao Ting 

30 affirmed before me this 19th day 
of October 1950. 


(Sed.) HE. F. Biggs 
H.B.M. Consul—-Tamsui 
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Exhibits. (True Copy). 


LST LA. December o, 1949 
Letter of 

Offer and : : a ‘ ‘ . 

Acceptance, Tis Mxeellency the Minister of Communications 


continued, . ; ‘ 
National Government of China, 
Taipeh, Taiwan. 


Your Excellency: 


This letter is written to confirm our mutual apreement, that 
whereas :— 


A) The National Government of the Republic of China (hereinalter referred 
to as the Government) is the legal and beneficial owner of ali the ;- 
outstanding shares of stock of the Central Air Transport Corpor: tion 
(hereinafter referred to as CATC) and 80% of the outstanding sl} ares 
of stock of the China National Aviation Corporation (hereinafter re- 
ferred to as CNAC) and 


B) We, the undersigned C.L. Chennault and Whiting Willauer (herein- 
after referred to as Chennault and Willauer) desire to purchase and 
operate the physical assets of the said CATC and CNAC, and to acquire 
the shares of stock in CAT'C and CNAC held by the Government. 


~C) These physical assets, a major part of which are now located in the 
Colony of Hong Kong, are now subject to various injunctions issued 2; 
by the Supreme Court of the said Colony of Hong Kong, with the result 
that the said CATC and CNAC have been foreed to cease their 
operations and the said physical assets have materially decreased in 
value, and 


D) The Government is unwilling to sell or otherwise ilispose of said 
physical assets or stock except upon the most binding assurances that 
after such sale or disposition they will not be used in any way for the 
benefit of or for the carriage of passengers or goods within, to or fom 
the Communist areas of China, and 


E) The Government is concerned and anxious to secure the future of the 3) 
loyal staff members of the said CATC and CNAG, and 


I) The Government is particularly anxious to sell the physical assets ind 
the stock of the said CATC and CNAC to Chennault and Willauer 
because of the trust and confidence. it imposes in them by virtue of 
their loyal and devoted services during the war of liberation to China 
and to the cause of the United Nations, because the Government 
recognised that Chennault and Willaucr have amply demonstrated their 
ability to operate efficiently air transport services, and because the 
Government is confident that Chennawt and Willauer will always use 
their best efforts to insure that the said assets will never be used for the 40 
benefit, directly or indirectly, of the Communist areas of China but rat ier 
will be used in furtherance of the anti-Communist cause. 


\ 
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NOW THEREFORE it is agreed as follows:— ; Bahite ts. 
1) The Government agrecs to cause the said CATC and CNAC to sell, and ie 
Chennault and Willauer agree to buy, all of the physical assets atl eae 
such stock as is owned by the Government of the said CATC onal cantina 
CNACG, free and clear. of encumbrances, for the sum of United 
States Currency One Million Five Hundred Thousand Dollars 
(US8$1,500,000:00) in the case of the CATC assets, and the sum of 
United States Currency Two Million Dollars (US$2,000,000), in the 
case of the CNAC assets and for the further considerations referred to 
10 herein. 


2) Chennault and Willauer agree to pay the said purchase price as 
follows:— 


(a) By issuing to the said CATC three joint promissory notes, nure- 
bered serially, cach in the sum of United States Currency Five 
Hundred Thousand Dollars €US#500,000), payable to bearer 
without interest, and subject to the terms and conditions set forth 
in the form of note attached to this letter, and 


(b) By issuing to CNAC three joint promissory notes, numbered serially, 
and payable to bearer without interest, of which the first such note 
20 shall be in the sum of United States Currency Six Hundred Thou- 
sand Dollars (U$#600,000), and the second and third such notes 
shall be in the sum of United States Currency Seven Hundred 
Thousand Dollars (US$700,000) each, subject to the terms and 
conditions set forth in the form of note attached to this letter and 


(c) By causing to be organised a corporation or corporations or other 
legal entitics under the laws of such country or countries or place or 
places as Chennault and Willauer may select, to which corporation 
or corporations or legal entities Chennault and Willauer shall 
transfer the said physical assets and shares of stock of CATC and 

30 CNAC in consideration of which the corporation or corporations 
shall issue its or their promissory notes, payable to bearer without 
interest, in substitution for the aforesaid notes jointly issued by 
Chennault and Willauer; the said substitute notes shall be in the 
same amounts and substantially subject to the same terms and con- 
ditions as the notes of Chennault and Willauer for which they are 
substituted, excepting only that such corporation notes shall not be 
limited to payment out of the said physical assets of CATC and 
GNAG but shall be fwly payable out of the assets of any nature 
belonging to the new corporation, corporations or legal entities. 


40 3) Chennault and Willauer agree that at any time after the organisation 
of said corporation or corporations or legal entitics referred to in para- 
eraph 2 (b) above they will, at the option of the holder of any of the 
said promissory notes and upon surrender of such note, instead of paying 
cash, issue or transfer to the holder or holders of such note a proportion 
of stock or evidence of ownership in the new corporation or corporations 
or legal entities equal to the proportion the note surrendered bears to all 
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Bahibits, the notes issued, provided, however, that the holder of such note who 
LST 1A. wishes to exercise such option shall be a person whom Chennault and 
nae of Willauer in their uncontrolled discretion shall consider 
er. an 
Acceptance, . . . . 
continued, a) to be a person free of any connection with or commitments to ar y 


Communist forces or powers in China but who rather represents the 
true forces of Anti-Communism in China, and 


b) to be a person designated or intended to exercise such option by 
the authorized representatives of the Government or their designees, 
and 


Further provided that there shall have first been executed between the 10 
said corporation or corporations or legal entities and Chennault anil 
Willauer a management contract in form, duration and terms satisfactory 

to Chennault and Willauer. 


4) Chennault and Willauer agree to use their best efforts and to do every - 
thing within their power to reduce the said assets to their possession 
and absolute control. 


5) The Government agrees to use its best efforts and to do everythinp 
within its power to assist Chennault and Willauer to reduce the said 
assets to their possession and absolute control. 


6) Chennault and Willaucr agree that the said assets shall not be used, 20 
directly or indirectly, for the benefit of or for the carriage of passenger. 
or goods within, to or from the Communist areas of China. 


7) Chennault and Willauer agree to use their best efforts to continue in 
their employment as many of the loyal employees and staff members o° 
the said CNAC and CATC as is reasonably possible and to dispose o: 
the rightful claims of Pan American Airways, if any are proved, in the 
case of CNAC. ‘ 


8) This letter and the promissory notes and bills of sale issued hereunder 
contain the whole and entire agreement between the parties. 


¢ 


If this letter meets with your approval and agreement will you kindly 30 
sign and return to us the enclosed duplicate copy. 


Yours respectfully, 
C.L. Chennault and Whiting Willauer 


(signed) 

WAYS antes sta deel eae tues ta inia bt tee ee Ses 
C. L. Chennault, U.S. citizen 
(signed) 

TN hice slab aged cod eiresh Catan eels augs abe EON 


Whiting Willauer, U.S. citizen 
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the above terms accepted and Hakitits, 
approved: LST 1A. 
J.etter of 
(signed) oem 
cove cece een en este nen eer een es ceeeretsreeeesrosaes continued, 
Nih Chun-sung, Deputy Secretary- 
General of Executive Yuan and 
concurrently Chairman of Board of 
Directors of CNAC, 13 December 
1949. 
LO (signed) 
Liu Shao-ting, Vice-Minister of 
Communications and concurrently 
Chairman of Board of Directors of 
CATC, 12 December 1949. 
EXHIBIT LST 2. LST 2. 
are 
THE EXECUTIVE YUAN tion. 
CHINA 


Taipeh, Taiwan, 
December 12, 1949. 
90 General C.L. Chennault 
and Whiting Willauer, 
c/o Chennault and Willauer, 
(a partnership pursuant to the laws of Delaware, U.8.A.). 


* 


Dear Sirs, 


We take pleasure in notifying you that your offer to purchase CNAC 
and CATC has been accepted by the highest authority of the Government of Hl 
the Republic of China. ie 


The Government of the Republic of China has sold and transferred to 

vou and you are now tle sole owners of all the assets, airplanes, spare parts, 

30 machinery, tools and other property of whatsoever nature of CNAC and CATC 
including also all of the shares of stock or other evidences of ownership in 


CNAC and CATC held by the Government. 


This sale and transfer has been made to you in consideration of pro- 
mises and undertakings heretofore made by you. 


It is hereby certified to you that the foregoing action is final and 
complete. 


We have instructed the Minister of Foreign Affairs to make all necessary 
certification of this sale and transfer to any foreign governments upon your 
request. 
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Hahibits. ’ hi 
enh We have further instructed all officials of the Government to execute 
LST 2. any necessary documents required by you as evidence of your ownership anc 
Letter of title : 
Confirma- ‘ . 
tion, Sincerely yours, 


continued, 


FOR THE GOVERNMENT OF THE REPUBLIC OF CEINA 
(Sed.) Premier Yen Hsi-Shan 
NOTE: This English letter is legal and true; any Chinese version is but 
a translation of it. 
This is the Exhibit marked LST-2 to the 
Affirmation of Liu Shao Ting affirmed 48 
before me this 19th day of October | 950. 
(Sed.) E. F. Biggs, 
Hi.B.M. Consul—Tamsu: 


EXHIBIT WK 1. 


(Photostatic Copy), 
Vaie: 31 December 1949. 
enclosing His Exeellency Marshal Yen Hsi-shan 
Promissory R 
Notes, 


Premier of Republic of China and 
Vice-Minister Liu Shao-ting of Communications 

concurrently Chairman of Board of Directors of CATC 2 
Your Excellencies: 


We enclose herewith four Promissory Notes dated 18 December 1949 
of Civil Air Transport, Inc., a Delaware Corporation, payable vearly over a 
period of four years totalling $1,500,000:00, the same being full settlement 
of all our obligations in connection with the purchase of the stock and all 
assets of whatsoever nature of CATC as per our offer of 5 December 1949 
which was accepted and upon which transfer deed of 12 December 1949 was 
based. . 


It is our understanding that with the delivery of these Promissory 
Notes to you we now have taken all steps required as to payment. 


wh) 
oS 


Yours respectfully, 
CIVIL AIR TRANSPORT, Lue. 
A DELAWARE CORPORATION 


(Sed.) Whiting Willauer 


Pes 5 Aooiek cura hdds desu cs eas at ens miter? 


CHENNAULT AND WILLAUER, 
A DELAWARE PARTNERSHLP 
(Sed.) Whiting Willauer 


Whiting Willauer, Partner 
This is the Exhibit marked WK-1 to the 


Affirmation of Wong Kuang affirmed be- 
fore me this 19th day of October 1950. 


(Sgd.) E. F. Biggs, 
H.B.M. Consul—tT'amsul 
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EXHIBIT WK 2, kichibits 
Photostatic Copy). oe 
Sa ¢ py) WK 2. 
US $3 15 {000 :00 Pee 
ole 


Victoria, Crown Colony of” 
Hong Kong. 
18 December 1949. 


One year after date Givil Air Transport, Inc., a Delaware Corporation, 
promises to pay to the order of Bearer the suru of ‘Three Hundred Seventy-five 
Thousand Dollars without interest for value received. 


10 CIVIL AIR TRANSPORT, INC. 
Whiting Willauer 


Payable at the Chase National 


Bank of New York. 
This is the Exhibit marked WK-2 to the 


Affirmation of Wong Kuang affirmed 
before me this 19th day of October 1950. 


(Sgd.) E. F. Biggs, 


20) H.B.M. Consul—Tamsui 
EXHIBIT WK 3. WK 3. 
(Photostatic Copy). eras 


US$375,000:00 


Victoria, Crown Colony of 
2 . Hong Kong. 
18 December 1949. 


Two years after date Civil Air Transport, Inc., a Delaware Corporation, 
promises to pay to the order of Bearer the sum of Three Hundred Seventy-five 
30 Thousand Dollars without interest for value received. 


CIVIL, AIR TRANSPORT, INC. 


Whiting Willauer 
Bre (SRd.) Gossaressescetvmeeneeeeceentnteess . 
ob Vice-President 
Payable at the Chase National 
Bank of New York. 


This is the Exhibit marked WK-3 to the 
Affirmation of Wong Kuang affirmed 
before me this 19th day of October 1950. 


40 (Sgd.) E. F. Biggs, 
H.B.M. Consul—-Tamsu 
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Rachibits, EXHIBIT WK 4, 
WK 4° (Photostatic Copy). 
aromissory ~U$$375,000:00 
, ee et Victoria, Crown Colony of 
Hong iXong. 
18 December 1949. 

Three years after date Civil Air Transport, Inc., a Delaware Corpor ition, 
promises to pay to the order of Bearer the sum of Three Hundred Seventy-five 
Thousand Dollars without interest for value received. 

CIVIL AIR TRANSPORT, TNC. (6 
Whiting Willauer 
PV UBB) eri tcrtcreh ea Neneh hes hast sa anacieee 
Vice-President 
Payable at the Chase National 
Bank of New York. 
This is the Exhibit marked WK-4 °o the 
Affirmation of Wong Kuang aftrmed 
before me this 19th day of October 1950 
(Sgd.) E. F. Biggs, 
H.B.M. Consul—T: msu: ‘43 
WK 5. EXHIBIT WK 5. 
aes (Photostatic Copy). 
U8$375,000:00 
SSS Victoria, Crown Colony of 
Hong kong. 
18 December 1949. 

Four years after date Civil Air Transport, Inc., a Delaware Corporation, 
promises to pay to the order of Bearer the sum of Three Hundred Seventy-five 
Thousand Dollars without interest for value received. 

CIVIL AIR TRANSPORT, INC. 30 
Whiting Willauer 
DO CBB a) coarse revdmccnesaacedéuses raat 
Vice-President 
Payable at the Chase National 
Bank of New York. 
This is the Exhibit marked WK-5 t» the 
Affirmation of Wong Kuang affirmed 
before me this 19th day of October 1950. 
(Sed.) E. F. Biggs, ait 
H.B.M. Consul—Ta‘nsui #7 
NOS 1. EXHIBIT NCS 1. 
Byesiiie (Translation). 


an. 


Order to the Ministry of Communications 


During the absence of the Minister of Communications Tuen Mo Chieh who 
is going to Hong Kong on official business and prior to his return al! the af airs 
of your Ministry shall be temporarily administered by the Premier of the 
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(Executive) Yuan concurrently with his other duties. Please take note Beleouiy. 
forthwith. This is order. NCS 1. 
Order oi J 
The 11th day of December in the 88th year of the Republic of China. Executive 
(Sed.) Yen Hsi Shan, Premier. feat ue 
(Chopped) ‘Seal of Executive Yuan.” 
Supervisor of Chop: 
Comparer: (Chop Tlegible) 
| hereby certify the foregoing to be the 
true translation of the Chinese docu- 
10 ment marked ‘‘A’’, 
(Sgd.) Chan Kwok Ying 
Court Translator 
—— 21.2.1951. 
EXHIBIT NCS 2. NCS 2. 
(Translation). oe 
af CAT F 
issued by i 
Despatched ° Executive F 
Yuan. i 
The Executive Yuan 
Exceptionally urgent document to be delivered at once i 
To Department concerned: The Ministry of Communications \ 
20 Document: confidential order i 
Subject Matter: 
Premier: (Sgd.) Sun Fo. ‘Seal of Executive Yuan’’ 
Time day month 
Assistant Secretary General: ; \ 
(Sgd.) (Ulegible) 22nd January. | 
Document drafted by: Cha Mo To, forenoon, January 22. 
Document dated: The 22nd day of January in the 88th year of the i 
Republic of China (1949). 
Confidential Order: “Yuan’’ 38 ‘‘Confidential’’ 75. 
30 Order to Ministry of Communications: 
The (National) Government has decided to administer its affairs in Canton | 
on the 5th February this year. All subordinate organs such as the China i 
National Aviation Corporation, the Central Air Transport Corporation, the = 
China Merchant Steamship Navigation Co. Ltd., the General Post Office, the : 
Telegraph Administration, the Highways Administration, the Central Meteor- | 
logical Bureau, and the Civil Aviation Bureau shall at once move to Canton il 
to conduct affairs there without delay. | You are requested to give separate | 
confidential orders at once to all of them directing them to act in accordance il 
herewith. This is important. This is order. |: 
40 I hereby certify the foregoing to be the 7 
true translation of the Chinese document if 
marked ‘'B’’. | 


(Sed.) Chan Kwok Ying 
Court Translator 
21.2.1951. | 
| 
| 
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EXHIBIT YHS 1. 
(Photostatic Copy). 


THE EXECUTIVE YUAN 
CHINA 
December 12, 149. 
Taipeh, Taiwan, 
General C.L. Chennault 
and Mr. Whiting Wilauer 
c/o CHENNAULT and WILLAUER, 
(a partnership pursuant to the laws of Delaware, USA). 
Dear Sirs, 

The Executive Yuan of the National Government of the Republic of 
China takes pleasure in notifymg you that Mr. Nih Chun-sung, Deputy 
Sccretary-General of the Executive Yuan, and General Liu Shao-ting, Vice- 
Minister of the Ministry of Communications, are designated at Chairman. of 


the Board of Directors of CNAG and Chairman of the Board of Directors of 
CATC respectively. They are authorised to sign the Agreement with you. 


FOR THE GOVERNMENT OF THE REPUBLIC OF CH.NA 
(CHOPPED) 
Premier Yen Hsi-shan 
This is the Exhibit marked YHS-! to 
the Affirmation of Yen Hsi Shan 
affirmed before me this 19th dav of 
October 1950. 
(Sgd.) E. F. Biggs, 
H.B:M. C 


EXHIBIT GY 1. 
(Photostatic Copy). 


CHINESE EMBASSY, 
LONDON. W.1. 
F.0.49/121 28th December, 19-49. 


Your Excellency, 


Referring to my Note No.}?.0.49/120 dated 28th December, I have the 
honour, under instructions from my Government, to informa your Excellency 
that after all the shares and assets owned by the Chinese Government in the 
CNAC and the CATC have been sold to the American citizens Mr. Chennault 
and Mr. Willauer, Mr. Ne Kwing Sing ( #2 #4 # ), Assistant Secretary General 
of the Executive Yuan, have been authorised by the Executive Yuan to take 
charge in Hong Kong all legal proceedings in which the two corporations are 
involved as well as all other matters relating to the two corporations, and 
that Mr. Ne Kwing Sing has been duly authorised to sign all relevant docu- 
ments ‘required to be signed by the concurrent Minister of Communications, 
General Yen Shih Shan, as well as to exercise all powers in dealing with all 
matters relating to the two corporations. 
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It is urgently requested that His Majesty’s Government will be good Fehthir-. 
enough to communicate by cable the above information to the Government in gy , 


Hon Kon . Letter fre 
8 8 Chinese 
. : ‘ y Ambassac ar 
I have the honour to be, with the highest consideration, to Foreigs 
Office, 


continued 


Your Excellency’s obedient Servant, 
(Sgd.) IF. I. Cheng. 


The Rt. Hon. Ernest Bevin, 
Ete. Ete. Etc., 
Foreign Office, 


10 S. W. 1. 
This is the Exhibit marked GY-1 to 
the Affirmation of George K. C. Yeh 
affirmed before me this 19th day of 
October 1950, 
(Sed.) E. F, Biggs, 
H.B.M. Consul—Tamsui 
EXHIBIT GY 2. CY 2. 
(Photostatic Copy). ingame 
Chinese 
H.B.M. Consul—Tamsui ohne, 
20 CHINESE EMBASSY, Offce. 
LONDON, W.1. 
F.0.50/2 4th January 1950. 


Your Excellency, 


Referring to and supplementing my note No. F.O, 49/120 to Your 
Excellency dated 28th December, 1949, IT have the honour under cable in- 
structions from my Government, to certify as follows:— 


1, The 20% share interest in China (Chinese) National Aviation 
Corporation (CNAC) formerly owned by Pan American Airways 
Corporation has been purchased and transferred to Civil Air Trans- 

30 port, Inc., a United States Corporation. 


2. The formal corporate name of the Chennault and Willaucr corpora- 
tion referred to in my note No. F.0. 49/120 dated 28th December, 
1949, is ‘‘Civil Air Transport, Inc.’’, and you are requestéd to be 
good enough to take note of the same. 


3. The Government of the Republic of China has, for good and valid 
consideration heretofore given to and received by it, sold and trans- 
ferred to Civil Air Transport, Inc., and Civil Air Transport, Inc. 
is the sole and complete owner of, all the assets, including airplanes, 
spare parts, machinery, tools and other property of whatever nature, 
of CNAC and of Central Air Transport Corporation (CATC), in- 
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Further 
Letter from 
Chinese 
Ambassador 
to Foreign 
Office, 
continued, 


WwW 1. 
Power of 
Attorney. 
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cluding also all of the shares of the stock or other evidence: of 
ownership in CALC formerly held by the Government of the 
Republic of China and all of the shares of the stock or o:her 
evidences of ownership in CNAC formerly beld by the Government 
of the Republic of China and/or by Pan American Airways ‘‘or- 
poration. 


4. The foregoing action is final and complete. 


‘As the Court in Hong Kong before which litigation is pending will, 
we are informed, recognise the validity of the above transfer and ownership 


only when it has received evidence in the form of a certification thereof miade |! 


by the Chinese Ambassador in London to His Majesty’s Foreign Office and 
certified by His Majesty’s Foreign Office, it is urgently requested that His 
Majesty’s Government will be good enough to make full certification to the 
Colonial Secretary and the Court in Hong Kong as soon as possible of the ore- 
going and also of my note to you No. F.0.49/121 dated 28th December 1949. 
The authority to Mr. Ne Kwing Sing referred to in note No.F.QO. 49/121 
became effective after the above transfer, and is in full force and effect. 


T have the honour to be, with the highest consideration, 


Your Excellency’s obedient Servant, 
(Sged.) F. I. Cheng 
The Rt. Hon. Ernest Bevin, 
etc., etc., etc., 
Foreign Office, 
5. W. 1. 
This is the Exhibit marked GY2 t» the 
Affirmation of George K.C. Yeh affirmed 
before me this 19th day of October | 950. 
(Sgd.) E.F. Biggs, 


EXHIBIT WW 1. 


POWER OF ATTORNEY 


KNOW ALI MEN BY THESE PRESENTS, That the undersigned 
CHENNAULT and WILLAUER, a partnership consisting of Clu. CILEN- 
NAULT, residing at 12 Kent Road, Kowloon, Hong Kong and WHITING 
WILLAUER, residing at 266 Whe Peak, Victoria, Hong Kong, do herebs 
make, constitute and appoint THOMAS G. CORCORAN of 151L K. Sireet, 
Northwest, Washington, 1).C., U.S.A., their true and lawful ATTORNEY IN 
FACT for and on their behalf to bargain, sell and transfer unto Civil Air 
Transport, Inc., a Delaware Corporation, its successors and assigns all of their 
right, title and interest in and to the following described property: 


(1) All the property and assets, real, personal or mixed, tangibl: and ° 


intangible, of whatsoever kind and wheresoever situated, including (without 
limiting the generality of the foregoing) all airplanes, spare parts, iools, 
machinery, equipment, real estate, leases, contracts, choses-in-action, bank 
accounts, accounts receivable, and cash, formerly owned by China Na ional! 
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Aviation Corporation, as of December 12th 1949: All the aforesaid property 
and assets having on that day been sold and transferred to Chennault and 
Willauer as sole owners by deed of the Government of the Republic of China; 


(2) All the property and assets, real, personal or mixed, tangible or 
intangible, of whatsoever kind and wheresoever situated, including (without 
limiting the generality of the foregoing) all airplanes, spare parts, tools, 
machinery, equipment, real estate, leases, contracts, choses-in-action, bank 
accounts, accounts receivable, and cash, formerly owned by Central Air Trans- 
port Corporation, as of December 12th, 1949; All the aforesaid property and 
assets having on that day been sold and transferred to Chennault and Willauer 
as sole owners by deed of the Government of the Republic of China. 


The undersigned hereby authorise their said attorney to execute and 
deliver for and on their behalf any or all bills of sale, certificates, or other 
instruments necessary or appropriate to give effect to and confirm any sale or 
transfer made pursuant to the powers herein conferred. 

The undersigned hereby authorise their said attorney to substitute and 
appoint from time to time an attorney or attorneys under their said Attorney 
in Fact with the same or more limited powers and to delegate to or otherwise 
authorise any such attorney or attorncys to have and exercise any or all of the 
powers herein expressed; and at pleasure to remove such attorney or attorneys 
or to appoint another or others in their place instead. 


The undersigned hereby ratify and confirm all that their said Attorney 
in Fact or any substitute or substitutes shall lawfully do or cause to be done 
by virtue hereof and under and pursuant to the powers herein conferred. 


IN WITNESS WHEREOF, the undersigned have caused this instrument 
to be executed by the said Whiting Willauer, a partner thereunto duly 
authorised, this 18th day of December, 1949. 

CHENNAULT and WILLAUER 
By: (Sgd.) Whiting Willauer 
A Partner 
for identification 
(Sgd.) Thomas G. Corcoran 


EXHIBIT WW 2. 


BILL OF SALE 


KNOW ALL MEN BY THESE PRESENTS, that on this Nineteenth 
day of December, 1949, Chennault and Willauecr, a partnership operating 
under the laws of Delaware for and in consideration of unconditional bearer 
notes in the sum of $38,900,000 United States currency, to be issued by Civil 
Air Transport Inc., a corporation organized and existing under the laws of 
Delaware, and for other good and valuable consideration, do hereby grant, 
bargain, convey, assign, transfer and set over, unto Civil Air Transport, Inc., 
its successors and assigns, all their right, title, and interest, in and to the 
following described property: 


(1) All the property and assets, real, personal or mixed, tangible and 
intangible, of whatsoever kind and wheresoever situated, including (without 
limiting the generality of the foregoing) all airplanes, spare parts, tools, 
machinery, equipment, real estate, leases, contracts, choses-in-action, bank 


Hahiésts. 


ww L 
Power °f 
Attorne . 
continu: ‘ 


Bill of Sale. 


WW 2, 
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accounts, accounts receivable, and cash, formerly owned by China Naticnal 
Aviation Corporation, as of December 12th 1949; all the aforesaid property and 
assets having on that day been sold and transferred to Chennault and Willauer 
as sole owners by deed of the Government of the Republic of China; 


(2) All the property and asscts, real, personal or mixed, tangible or 
intangible, of whatsoever kind and wheresoever situated, including (witk out 
limiting the generality of the foregoing) all airplancs, spare parts, tools, 
machinery, equipment, real estate, leases, contracts, choses-in-action, bank 
accounts, accounts receivable, and cash, formerly owned by Central Air Trans- 
port Corporation, as of December 12th, 1949; all the aforesaid property and 
assets having on that day been sold and transferred to Chennault and Will:uer 
as sole owners by deed of the Government of the Republic of China. 

Chennault and Willauer do, for themselves and their successors, 
covenant that on demand of Civil Air Transport, Inc., its successors or assicns, 
they and their successors will execute, acknowledge, and deliver all such fur- 
ther deeds, conveyances and assurances as may be necessary for effecting the 
‘ntention of these presents and for the better assuring unto Civil Air Transport 
Inc., its successors and assigns, the property and assets conveyed by these 
presents. : 


IN WITNESS WHEREOF, Chennault and Willauer have caused t:ese 
presents to be signed in Washington, D.C., U.S.A., this Nineteenth day of 
December, 1949. 


CHENNAULT and WILLAUER 
By: (Sgd.) Thomas G, Corcoran (1..5.) 


EXHIBIT WW 3. 


POWER OF ATTORNEY 

KNOW ALL MEN BY THESE PRESENTS, that the unders:gnec 
Major-General C.L. Chennault, U.S. Army (Ret’d) and Whiting Will ser. 
citizens of the United States of America, residing at No. 12 Kent Road, Kow- 
Joon and 266 The Peak, Victoria, Colony of Hong Kong, respectively, veing 
a partnership hereby on behalf of ourselves jointly and severally and on bebalf oF 
our partnership hereby. appoint as our true and lawful Attorney, THOMAS G. 
CORCORAN of Washington, D.C. to act for us and in our stead in all mostters 
involving any property or assets of any nature whatsoever and more particularly 
without limiting the generality of the foregoing in all matters involving aviation, 
aircraft, equipment, tools, machinery, spare parts and accessories, stocks and 
evidences of ownership in aircraft companies and without limiting the generality 
of the foregoing in connection with any property or assets having to do with 
aviation or otherwise now owned or claimed by us or cither of us and we hereby 
empower our said Attorney to do and perform all acts of any kind whatsoever 
in connection with said property or assets including conveying, mortgaging cr 
otherwise encumbering, obtaining registration or airworthiness certificaces cr 
other documents necessary from relevant authorities for the operation or cwner- 
ship of said property or assets; and to make any oath, affirmations or cer tifice - 
tions for and on our behalf in connection with said property, or assets; and io 
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general to do everything conccrning said property or assets which we or either #7‘ /its. 


of us could do ourselves. ww 5 

IN WITNESS WHEREOF we have hereunto set our hands and seals (trie 
this 19th day of December 1949 at Hong Kong: contiiued, 
WITNESSES: (Sed.) C.L. Chennault 

(Sed.) Lilhan Chu Major-General, U.S. Army (Ret’d) 

(Sgd.) J.J. Brennan (Sed.) Whiting Willauer 


For identification 
(Sed.) Thomas G. Corcoran 


LO EXHIBIT WW 4. ww 4 


. Bill of Sab: 
(Photostatic Copy). of Civil 


Aeronautics 
Administra 


FORM ACA-500 tion. 
(5-47) DEPARTMENT OF COMMERCE 
PART C Civil Aeronautics Administration 


BILJ, OF SALE 
For and in consideration of $1:00 and other good consideration the 
undersigned owner of the full legal and beneficial title of the aircraft 
described as follows:— 
Aircraft make Serial No. CAA Registration No. 
As per the annexed schedule made a part hereof 
Does this 19th day of December 1949 hereby scll, grant, transfer, and 
deliver all of his right, title, and interest in and to such aircraft unto: 
Name of Purchaser: CIVIL AIR TRANSPORT, INC. 
Address of Purchaser (Number, street, city, zone and State): 
317-325 South State St., Dover, Del., USA 
and to executors, administrators, and assigns, to have 
and to hold singularly, the said aircraft forever, and certifies the same 
is not subject to any mortgage or other encumbrance except: 
Type of Encumbrance Amount Date 
in favour of 
in testimony whereof we have set our hands and seals this 19th day of 
December 1949. 
Name of Seller: C.. Chennault and Whiting Willauer (1.8.) 
By (Signature in ink): (Sgd.) Thomas G. Corcoran 
Title (if signed on behalf of a Corporation or Partnership or if signed by 
un Agent): Attorney-in-Fact 
Acknowledgment: City of Washington, District of Columbia 
on this 19th day of December 1949 before me personally appeared the 
above-named seller, to me known to be the person described in and 
40 who executed the fore-going Bill of Sale, and acknowledged that he 
executed the same as his free act and deed. Given under my hand 
and official seal the day and year above written. 
Notary Public 
(Sgd.) Annetta M. Behan My Commission expires 3/14/50. 
Seal Read instructions at right carefully. 


20 
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EXHIBIT WW 5. 
(Schedule). 


Name of Aircraft 
Consolidated 


Curtiss 


Curtiss 
Curtiss 


Douglas 


Douglas 


Douglas 
Douglas 
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Serial No. 


100 
126 

127 

129 

130 

131 
44-78594 
44-75899 
44-76622 
44-76619 
A4-78596 


44-78630 . 


44-78612 
44-78613 
44-78592 
44-78632 
14-78587 
44-78600 
44-78595 
44-78276 
44-78945 
44-78199 
44-72449 
43-47379 
43-15922 
42-93291 
42-93390 
A3-15880 
43-15694 
44-76256 
44-49443 
44-76246 
43-49645 
43-16425 
43-16351 
43-16625 
42-47871 
41-20089 

2183 

2184 

2130 

2185 

1954 


CAA Registration No. 
83800-C 
8801-C 
8802-C 
8803-C 
8304-C 
83805-C 
83806-C 
8807-C 
8308-C 
8309-C 
8310-C 
8311-C 
8312-C 
8313-C 
8314-C 
8315-C 
8316-C 
8317-C 
8318-C 
&319-C 
8320-C 
$321-C 
8322-C 
8323-C 
8324-C 
8325-C 
8326-C 
8327-C 
8328-C 
8329-C 
8880-C 
8331-C 
83382-C 
8883-C 
838384-C 
8335-C 
8836-C 
8387-C 
8338-C 
8339-C 
8340-C 
83841-C 
8342-C 
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Name of Aircraft Serial No. CAA Registration No, 2% ‘ts. | 
Douglas 10442 8343-C WwW 5. | 
18370 8344-C eee eae | 
105388 8345-C Rill of Sale ar 
10510 8346-C nee utice | 
J 0748 8347-C Adm fi bra: 
Douglas 19318 8348-C en a | 
19620 8349-C Tones = | 
4193 8350-C 
10 10699 8351-C 
19452 8352-C 
16069 8353-C 
15782 8354-C 
19062 8355-C 
4573 8356-C 
6151 8357-C 
18901 8358-C 
Douglas M2261 8359-C 
M2135 8360-C 
20 Douglas 4927 8361-C 
4871 - §3862-C 
Curtiss 396-CIh 8363-C 
39e-CKC 8364-C 
346-CK 8365-C 
426-CK 8866-C 
364-CKk 8867-C 
406-CK 8368-C 
2560-CU 8369-C 
2558-CU 8370-C 
30 393-CK 8371-C 
404-CK 8872-C 
402-CKt 8873-C 
25387-CU 8374-C 
438-CK 83875-C 
488-CK 8876-C 
392-CK 8377-C 
38371 8378-C 
33372 8379-C 
32950 8380-C 
40 32960 8881-C 
32954 8882-C 
80195 83883-C 
30377 8384-C 
303380 8385-C 
30222 8886-C 
$0369 8387-C 
29379 8388-C | 
W459 83889-C : 
QIAGH 83890-C i 
92500 8391-C | 
Curtiss 22.508 8892-C i} 
50 North American 121 -42649 8393-C | 
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een PART B. 
—— Exhibits produced at the hearing on Appeal before the Full Court 
ey EXHIBIT APPEAL No, 1. 
Order of (Translation). 
Connick: ORDER OF THE MINISTRY OF COMMUNICATIONS 
(ions, TO ANGO TAL 
No. Teh. 900544 
Date: Nov. 13, 38th year of the Chinese Republic. 
The said officer is hereby appointed to the posts of Vice President and concur- 
rently Acting President of the Central Air Transport Corporation. The said ‘) 
officer is hereby given full power to deal with all affairs of the said Corpora ton. 
TWANMOH CHIEH 
Minister. 
Seal of the Ministry 
of Communications 
Appeal 
No. 2. SSR 
Order of EXHIBIT APPEAL No, 2. 
Ministry of 
Communica- (Translation). 
ene ORDER OF THE MINISTRY OF COMMUNICATIONS 
TO ANGO TAL 
No. Teh. 2238 
Date: November 12th, 38th year of the Chinese Republic. 
The said officer is hereby appointed a Governor on the Board of Governors of 
the Central Air Transport Corporation. 
TWANMOH CHIEH 
Minister. 
Seal of the Ministry 
of Communications 
Appeal EXHIBIT APPEAL No. 3. 
iualtor. rere Appeal 5/51 
Tai te W.R. Kx. Appeal 3 Bo 
arker. (Sed.) — 


BI /t-/51. 
CENTRAL AIR TRANSPORT CORPORATION 
HONG KONG STATION 
November 16, 1949. 
Mr. W.R. Parker, 
Hongkong. 


Dear Sir: 

You are hereby appointed Chief of Security for CATC and requestid te 
take all necessary measures permissible by law to Insure that the properiy of 4° 
our Company is not removed or injured by unauthorized persons. 

We are handling you herewith letters to the Commissioner of Folicc 
and the Director of Civil Aviation requesting their co-operation to prevent 
further unlawful acts involving our property. 
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You are requested and authorized to retain special guards with the 


approval of the Commissioner of Police and the Director of Civil Aviation, antl 
are further requested to take such other precautionary steps, such as roping 


01-3 


Hixhil -ts 
App dy, 


Appi al 
No. 4, 


off the areas where the property and plancs are located, as you deem necessary , |,)0° cfu 
and which mect with the approval of the aforesaid officers of the Hongkong ai to w.R. 


Government. center 
Very truly yours, 
Ango Tai, 
Git.) taditve vuibarkeasteeseseearugeeseues 
10 Ango Tai, Acting President 


THIS Office hereby certifies that the 

signature of Mr. Ango Tai, Acting 

President of CATC is true and genuine. 
Thos. 8. Lea 


Secretary 
(Chopped) 
Commissioner for Kwangtung 
and Kwangsi, 
99 Ministry of Foreign Affairs, 
Hong Kong Office. 
EXHIBIT APPEAL No. 4. . 
(Extracted from the South China Morning Post dated 19th November 1949). 


CENTRAL AIR TRANSPORT CORPORATION 


NOTICE 

In accordance with orders received from the Ministry of Communications 
dated November 15, 1949 all the staff of CATC employed by the Corporation 
prior to the reorganization of the Corporation, which commenced on Novem- 
ber 15, 1949 with the appointment of Mr. Ango Tai as Acting President, are 

30 notified as follows:— 
~ 1. All the staff of the respective Companies who absconded and con- 
spired with the former President C.L. Chen are hereby dismissed 
and appropriate prosecutions against these persons shall be 

instituted. 

2. All Chinese staff of the Corporation in Hong Kong are to be tem- 
porarily suspended from duty. The new Acting President hereby 
notifies all the staff of the Corporation to come forward to register 
with it and resume duty if found loyal after thorough investigations. 

3. The whole staff of CATC are hereby warned not to remain upon 

40) or enter into the property or offices of the Corporation in Hong 
Kong or Kowloon temporarily. They are to wait for further in- 
structions as to when and where they should report for registration 
and investigations. 

(Sed.) ANGO TAI 
Acting President. 


Hong Kong, Nov. 16, 1949. 
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from 

South -‘hina 
Mornin: 
Post. 


Exhibits 


(Appeal). 


Appeal 
No. 6, 


Injunction. 
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EXHISIT APPEAL No. 5. 


IN THE SUPREME COURT OF HONG KONG 
ORIGINAL JURISDICTION 
ACTION No, 518 OF 1949 


BETWEEN 
CENTRAL AIR TRANSPORT CORPORATION Plaintiffs 
and 
SY. Ho, W.M. Lau, C.S. Liao, V.l. Zee, H.T. 
Tfang, T.M. Hung, Kwan Wing, Y.T. Chow, C.W. 
Chen, Ben Jong, 1,.T. Toh, Robin Lou, C.K. Su, 
T.T. Wen, M.B. Tang, SH. Lee, P.C. Cheng, 
K.S. Chen, $.]. Cheng and Qk. Chang. Defendants 


BEFORK HIS HONOUR THE GHIEF JUSTICE SIR LESLIK 
BERTRAM GIBSON Kt., B.C. IN CHAMBERS 

UPON the Application of the Central Air Transport Corporation and 
Upon hearing of Counsel for the Plaintiffs and Upon reading the Affirriation 
of Ango Tai filed the 24th day of November 1949 IT IS ORDERED as 
follows:— 

That the Defendants by themselves and their servants and agents o1 
otherwise be prohibited from entering into or remaining upon or inter fering 
with the Plaintiffs use and enjoyment of the premises specified in the Writ of 
Summons or any of them. 

That the Defendants by themselves and their servants and agents or 
otherwise be prohibited from removing from the said premises any property 9! 
any kind whatsoever belonging to the Plaintiffs. 

That the Defendants by themselves and their servants and agents or 
otherwise be prohibited from interfering or tampering with the Plaintifis’ pre- 
perty of any kind in or wheresvever about the said premises. 

That the Defendants by themselves and their servants and agents 01 


soever with any moncys of the Plaintiffs in the Colony whether deposited in 
the custody of Banks or any other person or persons oF else wheresoeve'r. . 
That further or alternatively the Defendants by themselves and then 
servants and agents or otherwise be prohibited from removing interfering 
tampering with or otherwise in any way whatsoever dealing with property a 


*y 


otherwise be prohibited from iaking possession of or dealing in any wa} whii- : 


itv 


any kind of the Plaintiffs in the Colony whether in or upon or about the sud” 


premises or elsewhere, 
And that the Order made herein shall continue for five days from 

the date hereof with Jiberty to apply for extension. 

This Order is made on the usual undertaking as to damages. 

The Plaintiffs undertake to accept notice within the said five days of wiry 
application to discharge this Order. 

Dated the 24th day of November, 1949. 

(Sed.) C. D’ Almada e Castro, 
Registar. 


(L.5.) 
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W5L 
EXHIBIT APPEAL No. 6. cee 
jl spreads), 
IN THE SUPREME COURT OF HONG KONG rs 
Caurnsar 
ORIGINAL JURISDICTION fnjuaction 


ACTION NO. 518 OF 1949 
BETWEEN 
CENTRAI AIR TRANSPORT CORPORATION Plaintiffs 


and 


S.Y. Ho, W.M. Lau, C.8. Liao, V.L. Zee, H.T. 
Hang, T.M. Hung, Kwan Wing, Y.T. Chow, C.W. 
Chen, Ben Fong, L.T. Loh, Robin Lou, C.K. 5u, 


10 L.T. Wen, M.B. ‘lang, $.H. Lee, P.C. Cheng, 
K.S. Chen, §.J. Cheng and 8.K. Chang Defendants 


BEFORE HIS HONOUR THE PUISNE JUDGE MR. 
JUSTICE TREVOR JACK GOULD IN CHAMBERS 


Upon the application of the Defendants filed herein on the 25th 
November, 1949 and upon the hearing of Counsel for the Detengente and the 
Plaintiffs respectively IT IS ORDERED as follows:— 


1. That the hearing of the first part of the said Application be 
adjourned to the 21st December, 149, 10:00 o’clock in the forenoon before 
His Honour the Chief Justice in his Chambers. 


20 2. That the Plaintiffs do not remove from the premises concerned the 
"property affected by the Injunction herein before that date. 


3. That the Plaintiffs have lberty to apply in the event of the affidavits 
of the Defendants not being filed within ten days from the date hereof. 


4. That by consent the said [njunction be extended to the 21st 
December, 1949. 


5. That there be hberty to apply generally. 
6. That the costs of this Application be costs in the cause. 
Dated, the 25th day of November, 1949. 


(Sed.) C. D’Almada e Castro, 


30 Registrar. 
(L.8.) 
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Appeal 
No. 7, 
Application 

for and 
Certificate of 
Registration. 


‘ownership were forwarded to the Chief, Certification and Recordation sect.on 
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' PART C. 
Exhibits produced at the further hearing of the Appeal as a result of the 
Memorandum to Consul. 


EXHIBIT APPEAL No, 7. 
(Photostatic Copy). 
Specimen. 


FORM ACA-500 DEPARTMENT OF COMMERCE FORM Approved 
(5-47) Civil Aeronautics Administration Budget Bureau N». 
APPLICATION FOR REGISTRATION — 41-R880.1. 
PART B ] 
1. REGISTRATION No. 
2. Name of Applicant . N8300-C 
Civil Air Transport, Inc. 
4. Aircraft Make 
CONSOLIDATED 
3. Address (Number, strect, city, zone and State) CONVAIR 
c/o 1016 Investment Bldg. 
151L kK St., N. W. Serial No. 
Washington 8, D.C. 100 


5. I hereby certify that. Part A, Form ACA-500 and Legal Evidence of 20) 
Civil Aeronautics Administration, Washington 25, D.C. on December 20, 1:49 
that the above described aircraft is not registered under the laws of any fore gn 
country and that the owner thereof is a citizen of the United States as defined 
in subsection (13) of section 1 of the Civil Aeronautics Act of 1988. 
CIVIL ATR TRANSPORT, INC 

Signature of Applicant By (Sgd.) Whiting Willauer 

The Director & Vice President 
If all the above statements are true and made in good faith, the Aircraft hercin 
described may be operated pending registration for 60 days provided airwortil- |. 
ness requirements of applicable Civil Air Regulations are complied with. he *”’ 
original of this application (Part B) must be retained in the aircraft during 
such time. 


. (On the reverse of this Exhibit). 


AMERICAN CONSULATE GENERAL 
HONG KONG, Dee. 21, 1949. 

This is to certifv that the aircraft described on the face of this appl va- 
tion for registration has been duly entered on the Register of the United Stites 
Civil Acronautics Administration in the name of Civil Air Transport, ine. 
owner, 317-325 South State Street, Dover, Delaware, U.S.A. This ertry a 
was made on Dec. 19, 1949. ee 


(Chopped) Consulate General (Sgd.) James W. Gould 
of the U.S. of America American Vice Consul 
Hong Kong. 
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EXHIBIT APPEAL No. 8. snag! 
(Appr 
CIVIL AERONAUTICS ADMINISTRATION Pee i 
MINISTRY OF COMMUNICATIONS ees 
CHINA are 
13 November 1949 Letter 
TO: Mr. Max Oxford, Dircetor of Civil Aviation, Hong Kong. Ce Ts to 
FROM: Colonel C.C. Tso, Director, Chinese C.A.A., M.O.C. Max Oxford. 
SUBJECT: Action Regarding CNAC and CATC 
1. This will advise you the Chinese Civil Aeronautics Administration has 
10 cancelled the pilot licences of all CNAC and CATC pilots until further 
authorization. 
2. The Chinese Civil Acronautics Administration has also temporarily sus- 
pended the registration certificates of all CNAC and CATC aircraft. 
3. It is requested that the Hong Kong Government furnish adequate guards 
to prevent sabotage to the CNAC and CATC aircraft now located at Kai 
Tak airfield. The two airlines are prepared to pay whatever extra costs 
these guards may require. 
4. It is further requested that the Director of Civil Aviation refuse to issue 
any clearance out of Kai Tak airfield for CNAC and CATC aircraft until 
20 authorization for such clearance is received from the Chinese Government. 
5. The Chinese Government requests that field identification permits for all 
CNAC and CATC personnel be cancelled at once. 
(Sed.) C.C. Tso 
c.c. His Excellency, Director, C.A.A., M.O.C. 
_ Governor Grantham. 
P.S. As to the case of XT-543 which is operated by the Lutheran Mission 
we will take immediate steps to make special arrangements for their ' 
flights as soon as they contact us. 
30 C.C. Tso 
(Chopped) Department of Civil 
Aviation 
(Sgd.) — 
Certified true copy 
Hong Kong 
wes Boll: 
EXHIBIT APPEAL No. 9. ah 
CENTRAL AIR TRANSPORT CORPORATION fietier 
Kwan Sing Building, Che chat 
40 913 Taiping Road (South) , Max Oxtord. 


Canton, China. 
February 22nd, 1950. 
Mr. Max Oxford, 
Director of Civil Aviation 
Statue Square, if 
Victoria, Hongkong. | 
Sir, 
I have the honour to inform you that I have received instructions from 
H.E. Mr. Chung Chek Ping, Director of the Civil Aeronautics Administration | 
50 of the Central People’s Government, to inform you that the Certificates of 
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C.L. Chen to 
Max Oxford, 


continued, 


Appeal 

No. 10. 

Specimen 
ertificate of 
Registration. 


Approved For Release 2003/11/04 : CIA-RDP80R01731R001700040001-3 
254 


Registration issued to the aircraft of the Central Air Transport Carporaticn by 
the erstwhile National Government have been now replaced by Certificatss of 
Registration of the People’s Government to the said aircraft. 

As formerly, inasmuch as the aircraft will be engaged in flights to 
Hongkong as occasion demands, the management of the Central Air Transport 
Corporation will furnish you with photostatic copies of the Certificates of 
Registration similar to those which are carried on each plane. 

You will recall that the Certificates of Registration which are now 
replaced by the present ones were suspended by the orders of the erstwhile 
Nationalist Government after the 1st October, 1949, on which date the Central Lo 
People’s Government took office in Peking. 1 am instructed to inform you 
that the former Certificates are no longer valid, and that the only valid Cer- 
tificates of Registration are those which are now herewith being presented to 
you for your information. 

Yours faithfully, 
(Sgd.) Col. C.L. Chen, 
Managing Director, 
Central Air Transport Corp. 
(Chopped) Department of Civil 
Aviation. 


Certified true cony = 2" 
(Sgd.) —- 
Hong Kong 
26.11.51. 
EXHIBIT APPEAL No. 10. 
(Translation). 
CIVIL AERONAUTICS ADMINISTRATION 
CENTRAL PEOPLES’ REPUBLIC OF CHINA No.... ..... 


AIRCRAFT REGISTRATION CERTIFICATE 
This is to certify that the aircraft mentioned below, not registered in any cther 
state, has been duly entered on the register of this Administration on the Ist 30 
day of February 1950, in accordance with the civil aeronautics law of China 
and has been allocated the nationality and registration mark ............... --++ 
and is of Chinese nationality. 
Nationality and registration mark 00.00... eee eee cence eee eee eee 
Orval ING. ops pee cdacsistand vieensa pandorsa vas au c onbeeRa Seis acento nee Misael eeeey 
TE ype: Avid TG oc occ teva enaeet uae Sohn nviensec ease eglek (xauetcs ve pean ee Gane cele Beet 
Nae SOF GO WHER 28 neva bot oed se cach anioudd aeei it madasqanmuscysameneee Wee AeRSe 
Wa tion ty Of OWE? 8 seated ck Paeved bi vets eawehbenad eda awe ubackanseds Unde 
PCOTESS (Ol OWEN: ci ocseicei tienen vatiee soa snuetngeeat tea neape aaa oaghe sae 7 
Date of issue: 1st February 1950. DITQCtOr: sxiciedi hens easeertetes 
(Chopped) Department of Civil Avie tion 
Certified true copy 
(Sgd.) — 
Hong Kong 
26.11.51. 
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CENTRAL AIR TRANSPORT CORPORATION Heat ibe 
CERTIFICATE NO. PLANE NO. TYPE OF PLANE i, 
No. 1 AT-GOO CV-240 Appeal 
2 X'T-602 ? Sehied ile of 
3 N'T-604 ab Airers ft, 
4 X'T-606 a 
5 XT-608 ° 
6 XT-G10 
251 XT-502 C-46F 
252 XT-508 3 
253 NT-5 10 2 
254 XT-512 - 
255 , AT-516 C-46D 
256 XT-518 is 
257 N'T-522 C-46A 
258 XT-524 C-46F 
259 XAT-526 sy 
260 XT-528 . 
261 XT-530 ‘ 
262 XT-532 ty 
263 XT-534 “3 
264 XT-536 v4 
265 XT-540 C-46D 
266 XT-542 C-46F 
267 XT-544 os 
351 XT-503 C-47A 
352 XT-505 C-53 
353 XT-509 C-47D 
354 XT-5L1 C-47A 
355 XT-513 x 
356 XT-515 C-47B 
357 XT-517 C-47D 
358 XT-521 C-47A 
359 XT-523 C-47B 
360 XT-525 . 
361 XT-527 7 . 
362 XT-529 i 
363 XT-531 DC-3 
364. XT-533 2 
365 XT-535 a 
366 XT-537 a 
367 XT-539 id 


368 XT-541 c 


Department of Civil Aviation 
Jertified true copy 
(Sgd.) — 

Hong Kong 
26.11.51. 
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